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INTRODUCTION

At any one time, approximately 14,000 Illinois citizens are in the
process of completing their criminal sentences by spending one to
three years on mandatory supervised release, commonly known as
parole.' Although parolees live in the free community and, as a
practical matter, have few restraints on their day-to-day liberty,
they must report to parole agents and conform their behavior to a
1. STATE OF ILLINOIS, ILLINOIS DEP'T OF CORRECTIONS, TRANSITION PAPER 28
(November 1, 1990) [hereinafter TRANSITION PAPER]. The number of Illinois parolees is
expected to surpass 19,000 by the end of 1992. Id. The parole population has grown by
over 61% in the last decade. Id. In comparison, there are almost 39,000 felons on probation. THE ILLINOIS TASK FORCE ON CRIME AND CORRECTIONS, INTERIM REPORT 13
(June 1992) [hereinafter INTERIM REPORT]. The prison population in Illinois has likewise soared, growing from 14,000 in 1982 to over 30,000 in 1992. Id. at 5. Because the
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set of parole conditions.2 In Morrissey v. Brewer,3 the Supreme
Court recognized that, despite these restrictions, parolees share
"many of the core values of unqualified liberty ' 4 and are thus entitled to substantial due process protections before their parole may
be revoked.
Approximately half of the parolees in Illinois are charged with
violating one or more conditions of their parole.5 In the typical
case, the State of Illinois ("State") revokes parole and returns the
parolee to prison.6 Despite the large number of parole revocation
proceedings and the high stakes involved, few defense attorneys
understand the parole revocation process or the strategic opportunities and risks encountered at each step of that process. As a result of neglect by the bar and the State's persistent failure to live up
to its Morrissey due process obligations, 7 the parole revocation process in Illinois has become an empty formality with a preordained
result.
The purpose of this Article is to encourage more active and
knowledgeable involvement by the bar in the parole revocation
process. Section II examines the historical and constitutional underpinnings of the parole revocation process. Section III provides
an overview of the statutes and administrative rules that govern the
parole revocation process in Illinois and also describes the process
as it actually operates. Section IV examines several of the due process issues pertaining to final parole revocation hearings that were
addressed in the case of Downie v. Klincar.8 Finally, Section V
suggests improvements for the parole revocation process in Illinois.
prison population has increased, the number of parolees should also increase in the years
ahead.
The key difference between parole and mandatory supervised release is that parole is
granted at the discretion of an administrative agency, while mandatory supervised release
is part of the sentence handed down at trial. We use the term parole to cover both parole
and mandatory supervised release because during the period of parole supervision and
mandatory supervised release, the legal rights and obligations of the "parolee" are alike.
2. ILL. REV. STAT. ch. 38, paras. 1003-3-7, 1005-5-8 (1991). For a discussion of the
efficacy of these rules see Thomas Peters & David Norris, ReconsideringParolee Release
Decisions in Illinois:Facts, Myths And The Need ForPolicy Changes, 24 J. MARSHALL L.
REV. 815, 835-39 (1991) [hereinafter Peters & Norris].
3. 408 U.S. 471 (1972).
4. Id. at 482.
5. TRANSITION PAPER, supra note 1, at 28.
6. Of the 4,212 hearings conducted in 1991, 3,341 resulted in revocation of parole and
return to prison. In 324 cases, the Board found a violation but allowed the parolee to
continue on parole. STATE OF ILLINOIS PRISONER REVIEW BD., 1991 ANN. REP. 15
[hereinafter 1991 PRISONER REVIEW REP.].
7. See infra notes 41-49 and accompanying text.
8. 759 F. Supp. 425 (N.D. Ill. 1991). Thomas Peters, one of the authors of this Arti-
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THE FORCES THAT SHAPE THE PAROLE
REVOCATION PROCESS

Two major factors have shaped the parole revocation process in
Illinois and throughout the country:9 (1) the role of parole in the
penological system and (2) the due process rights parceled out to
parolees by the courts.
A.

The Role of Parole in the PenologicalSystem

Parole originated in Europe in the mid-1 800s and first came into
use in the United States in 1876.10 By 1898 half of the states, including Illinois, had parole systems." The first federal parole law
was enacted in 1910.12 Today most of the states and the federal
government have systems of parole or mandatory supervised
release. '3
The original rationale for parole was that it promoted the rehabilitation of the offender. 14 Parole was designed to provide a structured transition from incarceration to life in free society."m
Historically, the rehabilitative thrust of parole was consistent with
the rehabilitative principles underlying the penal system as a
cle, and Gary Caplan, an attorney at Sachnoff & Weaver, Ltd., were the plaintiffs' attorneys in Downie.
9. See Peters & Norris, supra note 2, for a general discussion of parole in Illinois.
10. Parole originated in the penal systems of the British Empire in Australia and Ireland. For an historical overview of the parole system see DAVID DRESSLER, PRACTICE
AND THEORY OF PROBATION AND PAROLE 48-52 (2d ed. 1969); A. Keith Bottomley,

Parole in Transition: A Comparative Study of Origins, Developments and Prospects for the
1990s, in 12 CRIME & JUSTICE: A REVIEW OF RESEARCH 319 (Michael Tonry & Norval

Morris eds., 1990); John Vincent Barry, Pioneers in Criminology: Alexander Maconochie,
47 J. CRIM. L. CRIMINOLOGY & POLICE SC. 145, 149-151 (1956).
11. See ANDREW BRUCE ET AL., THE WORKINGS OF THE INDETERMINATE SENTENCING LAW AND THE PAROLE SYSTEM IN ILLINOIS (1928).

12.

Id.

13.

See generally NEIL P. COHEN & JAMES J. GOBERT, THE LAW OF PROBATION

AND PAROLE (1st ed. 1983) [hereinafter PROBATION AND PAROLE].

This book is an

excellent source of information on the operation of the parole system.
14. In People ex rel. Johnson v. Pate, 265 N.E.2d 144 (Ill. 1970), the Illinois Supreme
Court described parole as "a part of the rehabilitative process applicable to those whose
history, conduct and prognosis ... justify such action." Id. at 146; see also People v.
Tipton, 430 N.E.2d 1023, 1028 (Ill. 1981) ("Probation ... is more rehabilitative than
punitive in nature.").
15. See Morrissey, 408 U.S. at 477-78. Parole, of course, serves other functions as
well. It allows the state to continue monitoring the behavior of a convict through a
network of parole supervisors at a cost far lower than imprisonment. Conditions placed
on parolees have punitive as well as rehabilitative functions. The threat of reimprisonment for a parole violation acts as a deterrent to wrongful behavior. See PROBATION &
PAROLE, supra note 13, § 1.06, at 16-20.
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whole. 16 Until relatively recently, prison sentences were indeterminate, purportedly to allow the courts and penal authorities to adjust punishments to the circumstances and rehabilitative prospects
of each offender.17 Parole was also discretionary.' 8 Although pa-

role terms were lengthy, parole officials had the discretion to discharge parolees before the parole term expired.' 9 Parole officers
were expected not only to monitor parolees but also to actively
guide them toward a law-abiding life.20
The rehabilitative ideal has succumbed in the last two decades to
21
public concern about rising crime rates and criminal recidivism
as well as to criticism of the large disparities in punishments meted
out under an indeterminate sentencing scheme.22 Research has
shown that rehabilitation programs have had little success in curbing recidivism, 23 and some argue that rehabilitative methods are
either impediments to effective crime control or part of an illegitimate method of social control. 4
As the focus on rehabilitation has declined, fundamental
changes in the penological system have occurred. In 1977, Illinois
16. See generally FRANCIS A. ALLEN, THE DECLINE OF THE REHABILITATIVE
IDEAL 2-7 (1981) [hereinafter ALLEN] (tracing the decline of the social purpose behind
the rehabilitative ideal).
17. See Peters & Norris, supra note 2, at 819-21.
18. Cf. People v. Griffin, 290 N.E.2d 620, 622 (Ill. App. Ct. 5th Dist. 1972) (noting
that "the goal of rehabilitation can best be achieved by giving the parole authorities great
discretion").
19. See People ex rel. Jefferson v. Brantley, 253 N.E.2d 378, 380 (Ill. 1969) (stating
that unless the parolee has been discharged early, the State has custody over the parolee
until the maximum term of the sentence has expired); see also ILL. REV. STAT. ch. 38,
para. 123-4 (1971) (discharge provision) (repealed). The Prisoner Review Board may
discharge persons from parole or mandatory supervised release. ILL. REV. STAT. ch. 38,
para. 1003-3-8(b) (1991). One Illinois court has held that parolees petitioning for discharge are entitled to neither a hearing nor a description of the evidence upon which the
Board's denial of discharge is based. Blythe v. Lane, 551 N.E.2d 680, 685 (Ill. App. Ct.
5th Dist. 1990).
20. Peters & Norris, supra note 2, at 835-36.
21. See ALLEN, supra note 16, at 57-59 (1981); Marvin E. Aspen, New Class XSentencing Law: An Analysis, 66 ILL. B.J. 344, 344-47 (1978).
22. See AMERICAN FRIENDS SERV. COMM., STRUGGLE FOR JUSTICE (1971); DAVID
FOGEL, WE ARE THE LIVING PROOF 193-95 (1975); MARVIN E. FRANKEL, CRIMINAL
SENTENCES: LAW WITHOUT ORDER (1973).
23. See DOUGLAS LIPTON ET AL., THE EFFECTIVENESS OF CORRECTIONAL TREATMENT: A SURVEY OF TREATMENT EVALUATION STUDIES (1975).
24. See GRAY CAVENDER, PAROLE: A CRITICAL ANALYSIS 56-66 (1982) [hereinafter CAVENDER]; ANDREW VON HIRSCH & KATHLEEN J. HANRAHAN, THE QUESTION

OF PAROLE: RETENTION, REFORM OR ABOLITION 4-5 (1979) [hereinafter VON HIRSCH
& HANRAHAN]; JAMES Q. WILSON, THINKING ABOUT CRIME 35-39 (1975); Jonathan
A. Willens, Structure, Content and the Exigencies of War.- American Prison Law After
Twenty-Five Years 1962 - 1987, 37 AMER. U. L. REV. 41 (1987).
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joined many other states and adopted a determinate sentencing system.2" Under determinate sentencing, persons are sentenced to a
fixed term of imprisonment.26 Prisoners receive one day of good
time credit for each day served.27 Prisoners are released to serve a
fixed term of parole, mandatory supervised release, when their time
served and good time credits are equal to the term of their sentence.2" Under the new system, the length of the parole term is
fixed from one to three years according to the severity of the
offense.29
The decline of the rehabilitative ideal has also changed the role
of parole: parole has become a law enforcement tool rather than a
mechanism for rehabilitation.30 Few rehabilitative services are currently administered through the Illinois parole system. 31 At the
same time, the State's practice has been to (1) imprison every per25. See ILL. REV. STAT. ch. 38, paras. 1005-8-1 to -8-7 (1977). Persons sentenced
before the switch to determinate sentencing are covered by the old system of parole. See
ILL. REV. STAT. ch. 38, paras. 1003-3-2.1 to -3-5; see also Heirens v. Illinois Prisoner
Review Bd., 516 N.E.2d 613 (Ill. App. Ct. 5th Dist. 1987) (holding that a prisoner serving consecutive life sentences imposed under pre-Code law did not have to be provided
with a fixed release date). Because the number of persons covered by the old system is
relatively small and ever-dwindling, this Article will focus primarily on the rights of parolees within a determinate sentencing system. See Peters & Norris, supra note 2, at 81921 (discussing indeterminate sentencing and parole procedures in Illinois).
26. See ILL. REV. STAT. ch. 38, para. 1003-3-3 (1977). Under the indeterminate system, persons convicted of a crime received a sentence consisting of a minimum and maximum term. ILL. REV. STAT. ch. 38, para. 1005-8-1 (1977). A prisoner was eligible for
parole upon serving the minimum term. Tiller v. Klincar, 561 N.E.2d 576, 577 (Ill.
1990). The decision whether to grant parole was vested in the parole board. A person
was paroled for the remaining term of the maximum sentence, subject to early termination by the parole board. See People ex rel. Johnson v. Pate, 265 N.E.2d 144, 146-47 (Ill.
1970). In Faheem-El v. Klincar, 527 N.E.2d 307, 310-11 (Ill. 1988), however, the Illinois
Supreme Court held that the parole term for persons sentenced prior to 1977, under the
indeterminate sentencing system, includes both the unserved portion of the maximum
term of the sentence and the fixed one to three year parole terms of ILL. REV. STAT. ch.
38, para. 1005-8-1(d).
27. ILL. REV. STAT. ch. 38, para. 1003-6-3(a)(2) (1991).
28. ILL. REV. STAT. ch. 38, para. 1005-8-7 (1991).
29. The parole terms for persons sentenced after February 1, 1978 are set by statute.
Class 3 and Class 4 felonies result in a parole term of one year. ILL. REV. STAT. ch. 38,
para. 1005-8-1(d)(3) (1991). Class 1 and Class 2 felonies result in a two-year parole term.
Para. 1005-8-4(d)(1). Murder and Class X felonies result in a three-year parole term. Id.
The Illinois legislature adopted fixed parole terms in 1973, four years before it adopted
the determinate sentencing system. People v. Wills, 330 N.E.2d 505, 507-08 (Ill. 1975).
In People ex rel. Scott v. Israel, 361 N.E.2d 1108, 1110 (Ill. 1977), the Illinois Supreme
Court upheld the legality of adding fixed parole terms to indeterminate sentences.
30. See generally CAVENDER, supra note 24 (tracing the changes in the purposes
behind the parole system).
31. TRANSITION PAPER, supra note 1, at 28.
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son accused of a parole violation, 32 and (2) rely uncritically on police reports to find a parole violation. 33 These practices have made
the parole revocation process a form of preventive detention that
has few built-in due process safeguards. 34
The shift in the orientation of the parole system from rehabilitation to crime control has important implications for the due process rights accorded parolees by the legal system. When parole
was viewed as serving a rehabilitative ideal, the parolee was close
to being a free citizen.3 5 Currently, with parole viewed as an extension of the penitentiary, the parolee is more like a privileged prisoner. However, this shift in the purpose of parole and the status of
the parolee is difficult to reconcile with Morrissey's relatively expansive view of the due process rights of parolees.36
B.

The Due Process Rights of Parolees

Traditionally, the due process rights of parolees have been minimal.37 Courts have relied upon several interrelated theories to jus32. See Faheem-El v. Klincar, 620 F. Supp. 1308, 1314 (N.D. Il. 1985), modified,
814 F.2d 461 (7th Cir. 1987), and rev'd, 841 F.2d 712 (7th Cir. 1988) (en banc).
33. Id. at 1323.
34. Some of the factors which lead the authors to this conclusion are based on their
own personal observations. Both Mr. Peters and Mr. Bamonte have served as counsel in
parole revocation hearings in Illinois. In addition, the authors served as counsel for parolee plaintiff classes in Pinzon v. Lane, 675 F. Supp. 429 (N.D. Ill. 1987), and in
Faheem-El. Mr. Peters also served as plaintiff's attorney in Downie v. Klincar, 759 F.
Supp. 425 (N.D. Ill. 1991). Many of the propositions in this Article regarding the ordinary procedures at parole revocation hearings in Illinois, therefore, are based on the personal experiences of the authors. For additional information regarding the parole
revocation process, see generally Peters & Norris, supra note 2; PROBATION AND PAROLE, supra note 13, §§ 9-15.
35. Morrissey embodies this view, describing parolees as sharing "the core values of
unqualified liberty." 408 U.S. at 482.
36. See infra notes 41-49 and accompanying text.
37. See generally William M. Cohen, Due Process, Equal Protection and State Parole
Revocation Procedures, 42 U. COLO. L. REV. 197 (1970) (analyzing the lack of procedural due process safeguards for parolees); Michael Gottesman & Lewis J. Hecker, Note,
Parole: A Critique of Its Legal Foundations and Conditions, 38 N.Y.U. L. REV. 702
(1963) (analyzing the lack of safeguards for the parolee). Traditionally, even though the
courts did not require that parolees be provided due process guarantees in the parole
revocation process, many states prior to Morrissey provided for notice and some form of
hearing before revocation of parole. See Carter H. White, Some Legal Aspects of Parole,
32 J. CRIM. L. & CRIMINOLOGY 600 (1942). Just prior to the Morrissey decision, the
Illinois Supreme Court observed that "the ... courts have surrounded the defendant at a
revocation hearing with many of the same due process safeguards that are accorded to a
defendant at a trial to determine his guilt." People v. Pier, 281 N.E. 2d 289, 291 (Ill.
1972); see also Frank S. Merritt, Parole Revocation: A Primer, 11 U. TOL. L. REV. 893
(1980) [hereinafter Merritt] (describing the minimum procedural due process accorded to
a parolee after Morrissey).
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tify the limited protections. One theory was that parole was a
discretionary alternative to prison, and thus prison authorities had
as much of a right to reincarcerate a parolee as they did to shift a
prisoner from one prison to another. 38 Another theory was that
parole was a mere privilege that could be revoked at any time.39
Some courts have also used contractual terminology to describe the
relationship as a contract between the parolee and the State: a violation of the conditions of parole entitled the State to summary
revocation as a remedy for the breach. 4°
In Morrissey v. Brewer,41 the Supreme Court repudiated these
limits and mandated substantial due process protections for parolees in the parole revocation process.42 These procedures include a
preliminary hearing "to determine whether there is probable cause
or reasonable ground to believe that the arrested parolee has committed acts that would constitute a violation of parole conditions."'4 3 The preliminary hearing must be held before an
independent officer other than the parole officer who recommended
revocation and after notice of the alleged violation has been given
to the parolee. 44 Moreover, the hearing should be held "at or reasonably near the place of the alleged parole violation or arrest, and
38. See People ex rel. Johnson v. Pate, 265 N.E.2d 144, 146 (111. 1970); Kindhart v.
Mizell, 428 N.E.2d 551, 552 (Ill. App. Ct. 5th Dist. 1981) (describing parole as "alter[ing] only the method and degree of confinement").
39. See Haines v. Castle, 226 F.2d 591, 593-94 (7th Cir. 1955), cert. denied, 350 U.S.
1014 (1956); see also United States ex rel. Harris v. Ragen, 177 F.2d 303, 304 (7th Cir.
1949) (holding that the parole revocation process does not implicate due process
protections).
40. See People ex rel. Richardson v. Ragen, 79 N.E.2d 479, 484-85 (Ill. 1948).
41. 408 U.S. 471 (1972).
42. Id. at 488-89. In Gagnon v. Scarpelli, 411 U.S. 778, 782 (1973), the Court extended the Morrissey due process protections to the probation revocation process. The
rights of parolees and probationers in the revocation context are largely, but not entirely,
coextensive. See, e.g., People ex rel. Tucker v. Kotsos, 368 N.E.2d 903, 908 (Ill. 1977)
(holding that the disparate treatment of parolees and probationers regarding bail while
awaiting final revocation hearings did not offend the Equal Protection Clause).
43. 408 U.S. at 485. According to the Court:
At the [preliminary] hearing the parolee may appear and speak in his own behalf; he may bring letters, documents, or individuals who can give relevant information to the hearing officer. On request of the parolee, a person who has
given adverse information on which parole revocation is to be based is to be
made available for questioning in his presence.... The hearing officer shall...
mak[e] a summary, or digest, of what occurs at the hearing in terms of the
responses of the parolee and the substance of the documents or evidence given
in support of parole revocation and of the parolee's position.
Id. at 487; cf. Goldberg v. Kelly, 397 U.S. 254, 267-68 (1970) (holding that in a welfare
predetermination hearing, though a complete record need not be provided, due process
requires that recipients be permitted to appear personally to be heard).
44. 408 U.S. at 486-87.
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as promptly as convenient after arrest while information is fresh
and sources are available. '4 5 If the hearing officer at the preliminary revocation hearing finds probable cause to believe that the
parolee committed a parole violation, "[s]uch a determination
would be sufficient to warrant
the parolee's continued detention...
46
pending the final decision.
In Morrissey, the Court also mandated a final hearing to determine conclusively whether the parolee has violated a parole condition and whether revocation of parole is warranted.47 According
to the Court, a lapse of 120 days between a preliminary and final
parole revocation hearing is not unreasonable. 4s The minimum
due process requirements at the final parole hearing are as follows:
(1) written notice of the alleged violation;
(2) disclosure to the parolee of the evidence showing a parole
violation;
(3) the opportunity to appear and present witnesses and
evidence;
(4) the right to confront and cross-examine adverse witnesses
except for cause;
(5) a "neutral and detached" hearing body; and
(6) a written statement as to the evidence relied upon and the
reasons for revoking parole.49
Although courts still rely on Morrissey's code of parole revocation procedures, some courts may construe the due process rights
of parolees narrowly in light of later developments. First, courts
that adopt the view that parole is little more than an alternative to
imprisonment are likely to read Morrissey narrowly.50 Second, the
Supreme Court has rejected the notion that any "grievous loss"
45. Id.
46. Id. at 487.
47. Id. at 487-88.
48. Id.
49. 408 U.S. at 489.
50. There is ample evidence from Illinois decisions that such a judicial reassessment
of the function of parole is occurring. See, e.g., People v. Williams, 361 N.E.2d 1110,
1114 (Ill. 1977) ("Parole alters only the method and degree of confinement during the
period of commitment."); Blythe v. Lane, 551 N.E.2d 680, 683 (Ill. App. Ct. 5th Dist.
1990) (holding that "parole in Illinois is in the nature of a gift"); Harris v. Irving, 412
N.E.2d 976, 979 (Ill. App. Ct. 5th Dist. 1980) ("That a state has no duty to establish a
parole system is well-established."); People v. Perry, 401 N.E.2d 1263, 1270 (Ill. App. Ct.
4th Dist. 1980) ("[T]hat early release and parole are the only means of rehabilitation...
is a position we are not prepared to espouse."); Kindhart v. Mizell, 428 N.E.2d 551, 552
(Ill. App. Ct. 5th Dist. 1981) (holding that parole alters only the method and degree of
confinement); cf. People v. Allegri, 487 N.E.2d 606, 607 (111. 1985) (characterizing probation as a "privilege").
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suffered by an imprisoned parolee is sufficient to confer due process
rights.5" Third, in its due process jurisprudence since Morrissey,
the Court has given much more weight to the purported state interest in restricting due process guarantees. 52 Fourth, after Morrissey, the Court has been parsimonious in its recognition of due
process rights in a variety of parole-related cases.53 Finally, the
Court's increasingly tight restrictions on the rights of prisoners and
criminal defendants certainly suggest that there is no reservoir of
judicial sympathy for parolees.54 The need for skillful advocacy is
51. See Meachum v. Fano, 427 U.S. 215, 224 (1976).
52. See Mathews v. Eldridge, 424 U.S. 319, 347-48 (1974); see also Hewitt v. Helms,
459 U.S. 460, 467 (1983) (recognizing that "prison officials have broad... discretionary
authority, and that lawfully incarcerated persons retain only a narrow range of protected
liberty interests").
53. See, e.g., Jago v. Van Curen, 454 U.S. 14, 15, 21 (1981) (holding that a prisoner's
procedural due process rights were not violated where the prisoner was notified that the
parole board was ordering his release, and the parole board, based on a revelation that the
prisoner had given them false information, subsequently revoked the parole without
granting the prisoner a hearing); Connecticut Bd. of Pardons v. Dumschat, 452 U.S. 458,
459-60, 466-67 (1981) (holding that a prisoner's procedural due process rights were not
violated where a state statute gave the parole board the power to commute sentences,
and, although the parole board commuted the life sentences of 75% of the prisoners who
had applied for commutation, the board rejected without comment several of the prisoners' applications for commutation); Greenholtz v. Inmates of Neb. Penal and Correctional Complex, 442 U.S. 1, 4-5, 15-16 (1979) (holding that prisoners' procedural due
process rights are not violated where prisoners eligible for parole are not allowed to crossexamine witnesses at a parole hearing, and, if parole is denied, are not entitled to a summary of the evidence on which the parole board relied); Moody v. Daggett, 429 U.S. 78,
86-89 (1976) (holding that a parolee's procedural due process rights were not violated
when the parolee was imprisoned for a crime committed while on parole, and the parolee
was not given a hearing before a parole violation warrant on the first offense was issued as
a "detainer"); see also Griffin v. Wisconsin, 483 U.S. 868, 880 (1987) (holding that a
probationer's home may be searched without a warrant when the search is conducted
pursuant to a valid state regulation governing probationers).
54. See, e.g., Thornburgh v. Abbott, 490 U.S. 401, 404, 419 (1989) (holding that
Federal Bureau of Prisons regulations authorizing prison wardens to prohibit inmates
from receiving publications that the warden deemed to be "detrimental to the security,
good order, or discipline of the institution" was reasonable and thus did not violate inmates' First Amendment rights); O'Lone v. Estate of Shabazz, 482 U.S. 342, 347, 353
(1987) (holding that prison regulations that prevented inmates from attending religious
services did not violate the inmates' First Amendment rights where the regulations were
adopted for security reasons); Hudson v. Palmer, 468 U.S. 517, 526 (1984) (holding that
inmates have no reasonable expectation of privacy in their prison cells and thus that the
Fourth Amendment does not protect them against unreasonable searches of their prison
cells); Olim v. Wakinekona, 461 U.S. 238, 245-46, 249 (1983) (holding that the transfer
of a prisoner from a prison in Hawaii to one in California did not violate the prisoner's
procedural due process rights, even though the prison committee recommending the
transfer comprised the same persons as the committee that had initially identified the
prisoner as a discipline problem); Bell v. Wolfish, 441 U.S. 520, 538-40 (1979) (holding
that prison regulations, such as those prohibiting inmates from receiving hard-cover
books from any source other than book clubs, book stores, or publishers, or from receiv-
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thus apparent.

III.

THE PAROLE REVOCATION PROCESS IN ILLINOIS

A. Parole Revocation on Paper: The Illinois Statutes and
Regulations Applicable to the Revocation Process
1. Jurisdiction
The administration of the Illinois parole system is divided between the Prisoner Review Board ("Board")" and the Department
of Corrections ("Department").5 6 The Board sets the conditions of
parole for each parolee.5 7 There are two mandatory conditions:
(1) the parolee may not violate any criminal statute, and (2) the
parolee may not possess a firearm or other dangerous weapon.5
The Board may also require the parolee to undergo drug treatment, attend school, and support dependents. 9 Recently, elecing packages from outside the facility containing food or personal property, do not violate
inmates' constitutional rights as long as they are reasonably related to a legitimate governmental objective in managing the prison). For a critical overview of the Supreme
Court's due process jurisprudence in the correctional area since Morrissey, see Susan N.
Herman, The New Liberty. The ProceduralDue Process Rights of Prisonersand Others
Under the Burger Court, 59 N.Y.U. L. REV. 482 (1984).
55. The Board, which currently consists of twelve members, is the successor to the
Parole and Pardon Board. ILL. REV. STAT. ch. 38, paras. 1003-3-1 to 1003-3-2 (1991).
The Board is independent of the Department of Corrections. Para. 1003-3-1(a). It has
the power to grant parole to prisoners with indeterminate sentences, para. 1003-3-1(a)(1);
to review cases involving revocation of good conduct credits, para. 1003-3-1(a)(2); to
establish the rules of supervision for parolees, and to revoke the parole of persons found
to have violated their parole conditions, para. 1003-3-1(a)(5). The members of the Board
are appointed by the Governor with the advice and consent of the Senate. Para. 1003-31(b). Members must have at least five years experience in penology, corrections work,
social work, medicine, law, education, psychology, other behavioral sciences or a combination thereof. Id. At least six of the twelve members must have three years experience
in "juvenile matters." Id. The Board members serve staggered terms of six years. Para.
1003-3-1(c).
56. ILL. REV. STAT. ch. 38, para. 1003-2-2 (1991). The Board is statutorily required
to "cooperate with the Department in promoting an effective system of parole and
mandatory supervised release." Para. 1003-3-2(c). For those prisoners sentenced before
1977 and still subject to indeterminate sentences, the Board also makes the decision to
release the person on parole. See ILL. ADMIN. CODE tit. 20, §§ 1610.10-.70 (1992). The
statutory guidelines for the parole of persons serving indeterminate sentences are set out
in paras. 1003-3-3 to -3-5.
57. ILL. REV. STAT. ch. 38, para. 1003-3-2(a)(3); see also ILL. ADMIN. CODE tit. 20,
§ 1610.80 (1992) (stating that persons released under several different forms are subject to
rules of conduct prescribed by the Board and any special conditions deemed appropriate
by the Board in individual cases).
58. ILL. REV. STAT. ch. 38, para. 1003-3-7(a)(1) (1991). The types of parole violations are divided between those which stem from an alleged new criminal offense and
those which stem from a "technical" violation, which involves a violation of one of the
non-mandatory parole conditions listed in para. 1003-3-7(b).
59. ILL. REV. STAT. ch. 38, para. 1003-3-7(b) (1991).
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tronic monitoring was added as one of the conditions that the
Board may impose. 6° The Board must put in writing the parole
conditions it has imposed.6 '
The Department supervises parolees through a network of parole officers 62 who are each responsible for supervising approximately 140 parolees.63 Despite the high ratio of parolees to parole
officers, the legislature requires a parole officer to "regularly advise
and consult with the parolee..., assist him in adjusting to community life, [and] inform him of the restoration of his rights on
successful completion of sentence. ' 64 The legislature has also mandated that "the Department shall provide employment counseling
and job placement services.''65 In reality, however, there are too
many parolees and too few parole officers for meaningful supervision and rehabilitation to occur.66
Parole officers "have the full power of peace officers in the arrest
and retaking of any parolees."' 67 Parole officers who are aware of a
suspected parole violation may "request the Department to issue a
warrant for the arrest of any parolee.., who [has] allegedly violated his parole.., conditions. ' 6 The parole officer typically initiates the parole revocation process when a parolee has allegedly
violated one of the technical parole conditions. When the parolee
has been arrested and charged with a new criminal offense, the parole officer's role is limited to issuing a parole violation warrant
60. ILL. REV. STAT. ch. 38, paras. 1005-8A-1 to -8A-5 (1991).
61. ILL. REV. STAT. ch. 38, paras. 1003-3-7(c), 1003-14-2(c) (1991).
62. ILL. REV. STAT. ch. 38, para. 1003-14-2 (1991).
63. See William Recktenwald & Rob Karwath, Parole System a Bad Joke that May
get Worse, CHI. TRIB., April 7, 1991, at Cl. Having the Department supervise parolees
reflects the persistent notion that parolees are merely in a different form of custody than
imprisonment. See also ILL. REV. STAT. ch. 38, para. 1003-14-2(a) (1991) ("The Department shall retain custody of all persons placed on parole .... "); ILL. ADMIN. CODE tit.
20, § 1610.120 (1992) ("Until final discharge, the [parolee] shall at all times be under the
legal custody of the Department .... ").
64. ILL. REV. STAT. ch. 38, para. 1003-14-2(d) (1991).
65. ILL. REV. STAT. ch. 38, para. 1003-14-3 (1991) (emphasis added). The Department "may" provide other social services such as counseling. Id.
66. See Peters & Norris, supra note 2, at 835-39. The Transition Paper graphically
describes the situation: "[W]ith only 44 field agents to supervise nearly 12,000 parolees,
85% of the releasees were being seen by an agent less than once every three months; 70%
were being seen twice a year." TRANSITION PAPER, supra note 1, at 28. Even though the
restoration of funding has allowed the State to hire more agents, the current average
caseload is 136 parolees per agent, a level three times higher then that recommended by
the American Correctional Association. Id.
67. ILL. REV. STAT. ch. 38, para. 1003-14-2(c) (1991).
68. Id.
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that extinguishes the parolee's right to bail. 69 Once a parolee is
accused of a parole violation, jurisdiction shifts back to the Board,
which handles the parole revocation process. 70 If the Board revokes parole, the parolee is usually reincarcerated in the custody of
the Department.71
2.

Statutory and Administrative Guidelines for the Parole
Revocation Process
a. PreliminaryParole Revocation Hearings

In Illinois, parolees are guaranteed on paper that their parole
"shall not be revoked without written notice to the offender setting
forth the violation of parole ... charged against him."' 72 Preliminary parole revocation hearings are mandated by statute: "A person charged with violating a condition of parole ... shall have a
preliminary hearing .... ,71 The Board's regulations provide that

"[tihe preliminary hearing shall be held within 10 days of the parolee's apprehension unless continued by the hearing officer for up
to an additional two weeks to permit the production of witnesses or
materials relevant to the hearing." ' 74 However, when a court has
found probable cause at a preliminary hearing on a new criminal
charge, no preliminary hearing need be held if the new charge is
the basis for the revocation or if the parolee has been convicted of
the new charge.75
The purpose of the preliminary parole revocation hearing is to
"determine if there is cause to hold the person for a [final] revocation hearing." ' 76 At the preliminary hearing, the parolee may be
represented by counsel.7 7 The parolee may speak on his own be69. The parole violation warrant need not specify the alleged parole violation. See
Newsome v. Hughes, 476 N.E.2d 478, 481 (Ill. App. Ct. 4th Dist. 1985).
70. ILL. REV. STAT. ch. 38, para. 1003-3-9(a) (1991).
71. The Department is already overpopulated and does not need or want additional
inmates, particularly those accused of minor offenses. But the Board is criticized if a
parolee who is charged with a parole violation is returned to freedom. Although the
Board is under pressure, real or imagined, to reincarcerate, the Department would rather
have fewer parolees returned to its already overcrowded prisons.
72. ILL. REV. STAT. ch. 38, para. 1003-3-9(d) (1991). Regulations promulgated by
the Board require the State to give the parolee written notice "of the conditions of parole
which have allegedly been violated and the manner in which they have been violated."
ILL. ADMIN. CODE tit. 20, § 1610.140(a) (1992).
73. ILL. REV. STAT. ch. 38, para. 1003-3-9(c) (1991) (emphasis added).
74. ILL. ADMIN. CODE tit. 20, § 1610.140(b)(3) (1992).
75. ILL. REV. STAT. ch. 38, para. 1003-3-9(c) (1991). The statutory provision for a
preliminary hearing on criminal charges is ILL. REV. STAT. ch. 38, para. 109-1 (1991).
76. ILL. REV. STAT. ch. 38, para. 1003-3-9(c) (1991).
77. ILL. ADMIN. CODE tit. 20, § 1610.140(c) (1992). In People v. Baker, 445 N.E.2d
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half 8 and "bring letters, documents, or individuals who can give
relevant information to the hearing officer."'7 9 The regulations allow the parolee to confront and cross-examine adverse witnesses
unless "the hearing officer determines that the informant would be
subjected to risk or harm if his identity were disclosed." 8
b.

FinalParole Revocation Hearings: Statutes and Regulations

Final parole revocation hearings are conducted before a minimum of one member of the Board." At the final hearing, the parolee is entitled to discover the evidence of the parole violation, to
appear and answer the charges, and to introduce witnesses and
other evidence.8 2 The parolee has the right to confront and crossexamine adverse witnesses, unless the Board member conducting
the hearing "specifically finds good cause for not allowing confrontation."'83 The parolee has a right to be represented by counsel. 4
If the Board finds that the parolee has committed a parole violation, it may (1) revoke parole and reincarcerate the parolee;
(2) continue the parolee on parole but with enlarged parole conditions; (3) continue the parolee on parole with no additional conditions; or (4) parole the parolee to a halfway house. 5
In practice, the parole revocation process in Illinois falls well
769, 771 (Ill. 1983), the court held that a probationer must be informed of the purpose of
the revocation hearing and that the probationer's right to counsel must be disclosed to
the probationer before waiver of counsel is effective. An identical standard should apply
to a parolee's waiver of counsel.
78. ILL. ADMIN. CODE tit. 20, § 1610.140(b)(1) (1992).
79. Id. The Code of Corrections and the Board's regulations provide that both the
Board and the parolee may subpoena witnesses and request the production of documents
for revocation hearings. ILL. REV. STAT. ch. 38, para. 1003-3-2(0 (1991); ILL. ADMIN.
CODE tit. 20, § 1610.140(0 (1992). The Chairman of the Board "may sign subpoenas
when, in his judgment, the relevance of testimony of the witness is substantial." ILL.
REV. STAT. ch. 38, para. 1003-3-2(0. Based on the authors' experience, few parolees
attempt to use subpoenas to compel the production of documents or attendance of witnesses in connection with revocation hearings.
80. ILL. ADMIN. CODE tit. 20, § 1610.140(b)(1) (1992).
81. ILL. REV. STAT. ch. 38, para. 1003-3-9(e) (1991). Panels of at least three members of the Board, rather than the entire Board, may make final parole revocation decisions. Id.
82. Id. Parolees are entitled to a written statement of the charges against them. See
Perry v. United States Parole Comm'n, 831 F.2d 811, 813 (8th Cir. 1987), cert. denied,
485 U.S. 963 (1988).
83. ILL. ADMIN. CODE tit. 20, § 1610.150(b) (1992).
84. Id. § 1610.140(c).
85. ILL. REV. STAT. ch. 38, para. 1003-3-9(0 (1991); ILL. ADMIN. CODE tit. 20,
§ 1610.160 (1992); cf. People v. Williams, 361 N.E.2d 110, 1114-15 (Ill. 1977) (upholding discretion of Department of Correction to use alternatives to imprisonment such as
work release programs and furloughs).

Parole Revocation in Illinois

1993]

short of the Board's regulations, the applicable statutes, and Morrissey's due process requirements. For many years the Board has
followed an inflexible policy of jailing, without bail, every person
accused of a parole violation. The Board has also tolerated long
delays in holding preliminary and final parole revocation hearings.
The revocation hearings have atrophied into little more than a ritualized exchange between the Board and the parolee. The results of
the hearings are all but predetermined: hearings last less than ten
minutes; parolees are unrepresented; they do not have access to
adverse evidence before the hearing; and witnesses are rarely called
to testify. In almost eighty percent of the cases, the Board finds a
violation and orders reimprisonment of the parolee.86
B.

The Initiation of the Parole Revocation Process
and Bail Eligibility

When a parolee is arrested on a new criminal charge, there is
usually a time lapse between the parolee's arrest and the point at
which the parole officer is informed of the arrest. During this period, the parolee is treated like every other arrestee. The parolee is
booked and taken to court for a Gerstein 87 hearing, where bond is
set.
1. The Extinguishment of the Parolee's Bail Rights
Once the parole officer is informed that the parolee has been arrested, the parole officer initiates the revocation process by filing a
parole violation warrant.8 8 Under Illinois law, the execution of a
parole violation warrant extinguishes the parolee's right to be released on bail. 89 If the parolee has already posted bond, the parolee is re-arrested. If bond has not been posted, the parolee is held
86. 1991 PRISONER REVIEW REP., supra note 6, at 15.
87. In Gerstein v. Pugh, the Supreme Court held that a suspect taken into custody in
a warrantless arrest is entitled to a prompt hearing by an impartial magistrate to determine whether there is probable cause to detain him. 420 U.S. 103, 113-14 (1975).
88. ILL. REV. STAT. ch. 38, para. 1003-14-2(c) (1991); see also People ex rel. Tucker
v. Kotsos, 368 N.E.2d 903, 905 (Ill. 1977).
89. See Kotsos, 368 N.E.2d at 905; see also Johnson v. United States Parole Comm'n,
696 F. Supp. 395, 398 (N.D. Ill. 1988) (holding that a parolee has no constitutional right
to release or bail before a revocation hearing); People ex rel. Johnson v. Pate, 265 N.E.2d
144 (Ill. 1970) (pre-Morrissey decision in which a parolee who was retaken in the status of
a convicted prisoner under authority of a lawful conviction and sentence that remained
unserved was not entitled to bail on a warden's warrant). It is noteworthy, however, that
the Kotsos court upheld the practice of denying bail to accused parole violators against an
equal protection challenge and did not uphold the practice against due process challenge.
Kotsos, 368 N.E.2d at 908.
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as a "no bond" detainee until disposition of the new criminal
charge or until release of the parole warrant.
When the Board issues a parole violation warrant, with virtually
no information about the new charges or the parolee's personal
circumstances, the judge's bond determination is effectively overruled. 90 Until recently, every parolee was detained without bail until a final revocation hearing, regardless of the nature of the new
alleged offense or the timing of the final revocation hearing.
This practice was challenged in Faheem-El v. Klincar.91 In
Faheem, the district court held that the State violated the Eighth
Amendment's prohibition against "unreasonable and excessive
bail" and the Due Process Clause when it denied bail to all parolees awaiting a final parole revocation hearing without making a
92
particularized determination of the need to imprison the parolee.
The district court also concluded that the State violated the Equal
Protection Clause when it denied all parolees bail, while giving
probationers an opportunity for release on bail. 93
The Seventh Circuit, sitting en banc, rejected the district court's
analysis under the Eighth Amendment and the Equal Protection
Clause. 94 The court cautioned, however, that the State's blanket
denial of bail deprived parolees of a valuable liberty interest and
that this policy carried a substantial risk of erroneous deprivation
of liberty. 95 The court remanded the case to the district court to
determine, under Mathews v. Eldridge,96 whether the cost to the
90. When a parolee is charged with a new criminal offense, bail is set on that charge.
ILL. REV. STAT. ch. 38, paras. 110-1 to 110-18 (1991). Generally, the judge who sets the
bond is aware of the parolee's criminal history and of his parolee status. The judge sets
bond on the basis of the seriousness of the offense, the likelihood of flight, the amount of
cash necessary to ensure the parolee's presence at trial, and the need to protect society.
Para. 110-5(a). Presumably this decision provides a significant measure of protection to
society as well as to the parolee.
91. 620 F. Supp. 1308, 1314 (N.D. Ill. 1985), modified, 814 F.2d 461 (7th Cir. 1987),
and rev'd, 841 F.2d 712 (7th Cir. 1988) (en banc). Mr. Peters was lead counsel in the
Faheem litigation, and Mr. Bamonte assisted during several portions of the case.
92. Id. at 1317-18.
93. Id. at 1322. Another district court in United States ex rel. Taylor v. Brierton,
458 F. Supp. 1171, 1174 (N.D.Ill. 1978), reached the opposite conclusion on this equal
protection issue.
94. 841 F.2d 712, 719 (7th Cir. 1988).
95. Id. at 726.
96. 424 U.S. 319 (1976). In Mathews, the Court developed a three prong test to
determine whether certain administrative procedures violated due process. Id. at 335.
First, a court should consider the private interest that would be affected by the official
action. Id. Next, the court should measure the risk of erroneous deprivation of the interest considering the procedure used and any procedural safeguards relied upon. Id. Finally, the court should consider the government's interest in employing that procedure as
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State of holding bail eligibility hearings outweighed the parolees'
liberty interest.9"
2.

The Faheem Consent Decree9"

After remand, but before a decision on the merits was reached in
the district court, the parties to the Faheem litigation settled the
case. They agreed on a procedure which guarantees Illinois parolees an opportunity for release from jail while the parole violation
charge is pending. 99 Under this procedure, the hearing officer first
conducts the preliminary parole revocation hearing. If probable
cause is found or if the hearing officer takes the case under advisement, the parolee may ask the hearing officer to recommend withdrawal of the parole violation warrant."o
At this point, the alleged violation is no longer the principal issue. The question is whether the parolee will abide by parole conditions pending the final revocation hearing.'l0 The parolee can
present evidence about his family situation, employment prospects,
prior history on parole and any other information which, in the
parolee's eyes,0 2proves that he is a good risk to comply with the
parole terms.
The hearing officer must weigh the mitigating circumstances
presented by the parolee against the nature of the alleged violation
and any aggravating circumstances. Next, the officer must make a
recommendation to the Board. 0 3 The Board reviews this recommendation, and within ten business days, decides whether to lift
well as the fiscal and administrative burden that additional procedural requirements
would cost. Id.
97. Faheem-El, 841 F.2d at 726-27. Parolees should be constitutionally entitled to a
conditional right to bail pending a final parole revocation hearing. The cost of holding a
conditional release hearing for parolees charged with a parole violation would be minimal, especially if this hearing was merged with the bail hearing on the criminal charge
underlying the parole revocation proceeding.
98. Faheem-El v. Klincar, No. 84 C 2361 (N.D. Ill. Nov. 14, 1988) (order entering
consent decree) (hereinafter Faheem consent decree). The text of the Faheem consent
decree is reproduced in infra app. A.
99. Faheem consent decree, infra app. A. This procedure, which has not been widely
publicized, requires parolees and their counsel to take the initiative. It is a useful procedure to invoke when the parolee can assist directly in the preparation of his defense, the
new offense is minor, the parolee poses no bona fide threat to society, or detention will
severely damage family and employment relationships. Given the overcrowding in Illinois prisons, a resourceful attorney or parolee who makes a solid showing of suitability
for conditional release may find the Board a receptive audience.
100. Faheem consent decree, infra app. A.
101. Id.
102. Id.
103. Id.
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the parole violation warrant. 104 If the Board orders the parole violation warrant to be withdrawn, the parolee is eligible to obtain
release pending trial or a final parole revocation hearing by posting
bond in the criminal case. 10 5
C. The Relevant Policy ConsiderationsAgainst the
Reincarcerationof Every Alleged Parole Violator
Regardless of the bail rights of parolees or the Faheem procedures, the Board need not and should not detain every accused
parole violator while a final revocation hearing is pending.0 6 Practical considerations, such as the current level of prison overcrowding and the high cost of imprisonment, should influence the
Board's policy. The Board would significantly reduce its workload
by screening cases before issuing parole violation warrants.107
By executing parole violation warrants, the Board is required to
hold timely parole revocation hearings. This increases the Board's
workload without providing any greater protection to society than
the judge's bond order already provides.10 8 Moreover, when revocation hearings are held, the parolee is entitled to confront and
cross-examine witnesses and review documents." ° Only the
Board's ignorance or intransigence can explain its unflinching allegiance to a policy that has so many problems and no apparent
benefits.
Board members are sensitive to the significant risk of political
fallout that may occur when a parolee is charged with a new offense. The Board can avoid the occasional glare of bad publicity
by issuing a warrant in every case and detaining every parolee.
However, local jails are already overburdened and some, like in
104. Id.
105. The parole violation warrant is the instrument that extinguishes the parolee's
right to release on bail. Once the warrant is withdrawn, the parolee may post the bond
set for the new criminal charge and secure release.
106. Some states allow parolees to be released on bail pending a final revocation hearing. See, e.g., GA. CODE ANN. § 17-10-1 (Michie 1992); S.C. CODE ANN. § 24-21-680
(Law. Co-op. 1992); see also 18 U.S.C. § 4213 (parolees can be summoned to appear at
preliminary or final revocation hearing rather than incarcerated).
107. Instead of routinely issuing parole violation warrants upon the arrest of every
parolee, the Board and the Department should conduct at least a summary review of the
relevant facts and circumstances. Some bonds are so high that the parolee is highly unlikely to have the funds necessary to secure his release. No purpose is served by filing
parole violation warrants in these cases because the parolee will not be released anyway.
108. See Moody v. Daggett, 429 U.S. 78, 85-87 (1976) (holding that "parole custody"
triggers the right to a prompt Morrissey hearing). As long as the parolee is in custody
because of the bond on the new criminal charges, he is not in parole custody.
109. Morrissey, 408 U.S. at 489.
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Cook County, are under court order to reduce overcrowding. 1 0
Despite the system overload, the Board may easily and indiscriminately issue parole warrants because it does not pay the local jail
bills. Those bills, however, must be paid by someone.
Instead of unilaterally issuing warrants for every alleged parole
violation, the Board should issue them only in cases of violent
crimes. As for other alleged parole violations, the bond assessment
in the new criminal case provides adequate societal protection
without unnecessarily increasing jail expenses. I
D.

The PreliminaryParole Revocation Hearing

1. The State's Systematic Denial of Preliminary Parole
Revocation Hearings
The "grievous loss" of liberty infficted on a parolee begins as
soon as the parolee is detained for a suspected parole violation." 2
Because reimprisonment strains or severs whatever family and employment ties the parolee has established while on parole, the
greatest loss occurs immediately following execution of the parole
violation warrant. 1 3 These considerations prompted the Supreme
Court in Morrissey to hold that the preliminary parole revocation
hearing must be held "as promptly as convenient after arrest. "' 14
The Board's regulations, promulgated shortly after the Morrissey decision, require preliminary parole revocation hearings to be
held within ten days of the apprehension of the parolee. 1 5 In practice, however, the State routinely detained parolees for weeks or
months without parole revocation hearings until the parolee's new
criminal case was resolved. 1 6 This, of course, meant lengthy de110. See Lane v. Sklodowski, 454 N.E. 2d 322 (Ill. 1983). "To the extent that Illinois
prisons become so overcrowded that they violate the 8th Amendment's prohibition
against the infliction of cruel and unusual punishment, such concerns may ... become a
matter for the judiciary." Id. at 325.
111. Presumably, if the State believed that the parolee's release on bond was unwarranted, it could petition the trial court for an increase in the amount of the bond, tighter
bail conditions, or even no bail at all. See ILL. REV. STAT. ch. 38, paras. 110-1 to 110-18
(1991).
112. Morrissey, 408 U.S. at 485.
113. Id. at 482.
114. Id. at 485.
115. ILL. ADMIN. CODE tit. 20, § 1610.140(b)(3) (1992).
116. See Kotsos, 368 N.E. 2d at 908-09 (holding that if the parole violation warrant is
"used solely for the purpose of detaining persons without bail prior to trial, it contravenes
the spirit of our constitution"). The Board's practice of denying parolees revocation
hearings until after trial on the underlying criminal charge was in blatant disregard of the
Kotsos decision. The Kotsos court described the Board's denial of prompt preliminary
revocation hearings as an "abdication of its duties" that amounted to unlawful "preven-
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lays and countless unnecessary and costly days of imprisonment.
2.

The Pinzon Consent Decree""

In Pinzon v. Lane,'" a class of parolees challenged the excessive
delays of preliminary parole revocation hearings in Cook
County.'
Since the evidence of systematic delays was undisputed, 2 ° the district court entered a preliminary injunction ordering the State to hold preliminary parole revocation hearings within
2
ten days of a parolee's arrest.' '
The Department and the Board subsequently entered into a consent decree. 2 2 Under the consent decree, a parolee is entitled to a
preliminary parole revocation hearing within ten business days of
arrest on a parole violation warrant. 23 Exceptions to the ten-day
requirement include cases where:
24
a) the parolee waives the preliminary revocation hearing;
25
b) the parolee requests a continuance;
c) a court has found probable cause at a preliminary hearing in
the criminal case pursuant to Ill. Rev. Stat., ch. 38, para. 109tive detention." Id. The State's practice no doubt stemmed from fear that its losses at
the parole revocation stage would collaterally estop it from relitigating the new charge at
a later trial. See People v. Kondo, 366 N.E.2d 990, 992-93 (Ill. App. Ct. 5th Dist. 1977).
The State also sought to avoid the administrative expense of preliminary revocation hearings. Id.
117. Butler v. Lane, No. 87 C 4542 (N.D. Ill. Oct. 21, 1988) (order entering consent
decree) (hereinafter Pinzon consent decree). The text of the Pinzon consent decree is
reproduced in infra app. B.
118. Pinzon v. Lane, 675 F. Supp. 429 (N.D. Ill. 1987). The authors were co-counsel
in the Pinzon litigation.
119. Id. at 429-30.
120. Id. at 431. The plaintiffs presented evidence that parole revocation hearings
were delayed by as much as two years. Id. The court commented that "[w]ithout question that course of conduct on defendants' part flouts Morrissey." Id.
121. Id. at 435-36. The court ordered the Board to comply with its own regulation.
Id. at 435. The ten-day time limit would be subject to a delay of up to 14 days if the state
needed more time to obtain evidence or produce witnesses. Id.; see also ILL. ADMIN.
CODE tit. 20, § 1610.140(b)(3) (1992).
122. See supra note 117.
123. Pinzon consent decree, infra app. B.
124. Id. Rarely, if ever, should a parolee waive the preliminary parole revocation
hearing. Since the parolee is in custody once the parole violation warrant is issued, the
preliminary revocation hearing is his first chance to regain his liberty. A waiver usually
causes months of continued incarceration. If the parolee wins at the hearing, the parole
violation warrant is lifted. Parolees facing new criminal charges can then post the bond
set in the criminal case and be released. Parolees held on technical violations who win at
their Morrissey preliminary hearing must be released.
125. Id. A delay may be necessary because the parolee has not retained counsel,
talked to appointed counsel, or had enough time to notify his witnesses or assemble
evidence.
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d) the parolee has been convicted of a new criminal offense; 127
e) the parolee is unavailable due to physical or mental health
reasons; 28 or

f) the hearing officer determines that additional time is needed
to obtain evidence or to ensure the attendance of witnesses, 29
or
1
the hearing officer continues for other good cause shown.
The scope of the Pinzon consent decree is limited to Cook
County, 3 ' but the legal principles embodied in the decree are
equally valid throughout the state. Defense attorneys can probably
challenge the same systematic delays in other parts of Illinois.
E. Strategic Considerations in PreliminaryParole
Revocation Hearings
A parolee is prejudiced when his preliminary revocation hearing
is delayed or denied;13 1 therefore, attorneys must act promptly to
126. Id. It is reasonable to rely on the finding of probable cause in the criminal case
because the procedural rights at the criminal case preliminary hearing are at least coextensive with a parolee's due process rights at the preliminary parole revocation hearing.
In Cook County, however, most criminal case preliminary hearings are held more than
10 business days after arrest, making a preliminary parole revocation hearing necessary.
Additionally, there may be circumstances in which a parolee should receive a preliminary
parole revocation hearing even though a finding of probable cause was entered in the
criminal case preliminary hearing. For example, if a key witness is unable to attend the
criminal case preliminary hearing, a parolee should be allowed to demonstrate that this
witness' testimony is so favorable that it outweighs the prior finding of probable cause.
127. Id. A parolee who has been convicted after a criminal trial has no right to a
preliminary parole revocation hearing. Morrissey, 408 U.S. at 490; see also ILL. REV.
STAT. ch. 38, para. 1003-3-9(c) (1991). The constitutional and procedural rights afforded
at trials, including the standard of proof, are substantially greater than those available to
parolees at any stage of the parole revocation process.
128. Pinzon consent decree, infra app. B. Hospitalization is not necessary. As long
as either the parolee or the hearing officer is convinced that a medical disability prevents
the parolee from proceeding, the preliminary parole revocation hearing can be continued.
Note, however, that the defense of insanity is not available in revocation proceedings.
See People v. Allegri, 487 N.E.2d 606, 608-09 (Ill. 1985). It is unclear what impact
Allegri has on earlier decisions such as People v. Davis, 468 N.E.2d 172, 180-81 (111. App.
Ct. 2d Dist. 1984), which held that those faced with a revocation proceeding are entitled
to a competency hearing when their fitness to stand trial is in question. See also People v.
Cooper, 497 N.E.2d 157, 160 (Ill. App. Ct. 3d Dist. 1986) (holding that the intoxication
defense is inapplicable in revocation proceeding).
129. Pinzon consent decree, infra app. B. Even if the parolee objects, this provision
allows the preliminary hearing officer to continue the hearing, but the hearing officer
must make a written record of the reason for the delay and the continuance cannot exceed 14 days. Id.
130. Id.
131. In People v. DeWitt, 397 N.E.2d 1385 (Ill. 1979), the court held that a probationer accused of only a "technical" violation is not entitled to full "criminal case" discovery pursuant to ILL. REV. STAT. ch. 1OA, paras. 411-412 (1991). Id. at 1387.
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limit any delays. 132 Prior to the hearing, the attorney should carefully interview the parolee and any potential witnesses, as well as
obtain any documentary evidence.13 3 The parolee's attorney
should also obtain and bring to the hearing any documents that
relate to the parolee's health or family situation or that may establish a defense to the new charge. Since these documents are seldom in the hearing officer's file, the attorney should contact the
hearing officer before the hearing if he or she wants to call any
1 34
witnesses or review Board documents.
A parolee will want a prompt preliminary hearing in order to
terminate the parole revocation process before the parolee is convicted of a new criminal offense. Under Illinois law, time spent in
jail pursuant to a parole violation warrant is credited against the
remaining parole term unless the parolee is convicted of the new
criminal offense before his parole is revoked. 35 While in jail, the
alleged parole violator in Illinois earns one additional day of credit
against his parole term for each day served.136 This doubles the
rate at which the parolee is serving his parole term: ordinarily pa37
rolees get only one day of credit for each day served on parole. 1
It usually takes three months or more to complete the revocation
process.
Applying the two-day credit for each day served rule, a parolee
with six months left on the parole term will serve his parole term in
3
three months, about the same time the revocation process ends. 1
132. Courts are reluctant to intervene, however, even if the delay of the preliminary
revocation hearing is substantial. See Jenkins, 673 F. Supp. 928, 928 (N.D. Ill. 1987)
(upholding a one-month delay); Trotter v. Klincar, 566 F. Supp. 1059, 1065 (N.D. Ill.
1983), aff'd, 748 F.2d 1177 (7th Cir. 1984) (upholding a three-month delay).
133. If the hearing officer determines that probable cause exists that the parolee committed a parole violation, counsel should also prepare to show the parolee's suitability for
conditional release pending a final hearing pursuant to the Faheem consent decree. See
supra notes 98-105 and accompanying text.
134. The only sure way to determine the time and location of the hearing is to contact the Board's Springfield office, which normally provides any information the parolee's
counsel may need.
135. ILL. REV. STAT. ch. 38, para. 1003-3-9(a)(3)(ii) (1991). If convicted before the
final revocation hearing, the time is credited against the new sentence pursuant to ILL.
REV. STAT. ch. 38, para. 1003-3-9(e). See, e.g., People ex rel. Gibson v. Cannon, 357
N.E.2d 1180, 1184 (Ill. 1976) (holding that the sentence for an offense committed while a
parolee was on parole does not have to run consecutively to sentence underlying parole);
see also People v. Akers, 484 N.E.2d 1160, 1164 (Ill. App. Ct. 2d Dist. 1985) (holding
that in accepting a guilty plea from a parolee awaiting parole revocation hearing, the
court must inform the parolee of the possibility that new sentences will run consecutively
to the sentence that the parolee must serve if parole is revoked).
136. See ILL. REV. STAT. ch. 38, para. 1003-6-3(a)(2) (1991).
137. See ILL. REV. STAT. ch. 38, para. 1005-8-1(d) (1991).
138. Under these circumstances, even revocation of parole turns into a benefit. Pa-
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Since there is no parole term left to serve, the parole violation warrant that previously held the parolee without bond must be lifted.
The parolee can then post the bond set on the pending criminal
139
case and secure release.
Because they can be returned to prison to serve out the balance
of their sentence,140 parolees with long unserved parole terms have
a more difficult tactical decision to make. For a parolee subject to
an indeterminate sentence, a parole violation could mean a very
lengthy return to prison. 141
For a parolee serving an indeterminate sentence, the key consideration is the strength of the new criminal case. A prosecutor who
has a weak criminal case can use the lower burden of proof and the
relaxed rules of evidence in a parole revocation proceeding to secure a lengthy reincarceration. By pursuing the parole revocation
case rather than the new criminal case, the prosecutor is more
likely to win a weak case. Thus, a parolee serving an indeterminate
sentence should delay parole revocation proceedings only if the
prosecution's case regarding the new criminal charge is weak.1 42
On the other hand, a parolee serving a determinate sentence
with more than six months left on his parole term should demand a
prompt preliminary revocation hearing.1 43 First, the odds of winrole is revoked, but because the parolee must receive two days credit for every day he has
been in jail, the parole term has expired.
139. A parolee who has less than six months to serve on his parole term is in a virtually winning position. By demanding a prompt parole revocation proceeding, the parolee
will win the hearing or serve out the remainder of his parole term while the revocation
charge is pending. Either way he is eligible for release; he may be released on bond if the
new criminal charges are pending or discharged from his sentence if the parole term has
expired.
140. ILL. REV. STAT. ch. 38, para. 1003-3-9(a)(3) (1991). The Board has options
short of reincarceration, including ordering the parolee to continue on parole with or
without more restrictive parole conditions or ordering the parolee to a halfway house.
ILL. REV. STAT. ch. 38, paras. 1003-3-9(a)(l)-(2) (1991); see also ILL. ADMIN. CODE tit.
20, § 1610.160 (1992). In practice, the Board rarely exercises any option other than
reincarceration.
141. Indeterminate sentences frequently have maximum terms in excess of 100 years.
A parolee subject to an indeterminate sentence may be reincarcerated "for any portion of
the imposed maximum term of imprisonment or confinement which had not been served
at the time of parole" plus the remainder of the parole term. ILL. REV. STAT. ch. 38,
para. 1003-3-9(a)(3)(i)(A) (1991).
However, very few parolees who are subject to indeterminate sentences remain in the
system. For the most part, those remaining have been returned to prison on parole violations or have been given early discharge from their parole terms.
142. If the parole hearing commences after the new criminal case has concluded, the
prosecutor will have to prove guilt beyond a reasonable doubt at trial, subject to the full
force of the exclusionary and hearsay rules.
143. In this case, the parolee risks being recommitted to prison for the remainder of
the parole term plus "up to one year of the sentence imposed by the court which was not
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ning the parole hearing are good because the State rarely sends
someone to prosecute the revocation charge against the parolee.'"
Second, most parolees who are charged with new criminal violations will lose the criminal case and be returned to prison with a
new sentence. By demanding their parole violation hearing, these
parolees ensure that they receive credit for time spent in jail against
their unserved parole term and against whatever new criminal sentence they receive. Third, parolees are sure to remain in custody
since they are not eligible for bail unless the parole warrant is
released. 45
Furthermore, the benefits to any parolee who prevails at a revocation hearing extend beyond the parole context. If it fails to prove
the elements of the new charge, the State may be collaterally estopped from relitigating the issue at a later criminal trial. 46
Finally, all else being equal, a parolee should insist on a prompt
preliminary parole revocation hearing because of the new conditional release procedures created by the Faheem consent decree.
This procedure is triggered by a preliminary parole revocation
hearing and gives the parolee an opportunity to petition the Board
for release pending the final revocation hearing by withdrawing the
parole violation warrant. I"
served due to accumulation of good conduct credit." ILL. REV. STAT. ch. 38, para. 10033-9(a)(3)(i)(B) (1991). When the alleged violation is a nonviolent felony or when strong
mitigating factors exist, the risk is usually worth taking.
144. Although the burden of proof at the preliminary hearing is only probable cause,
that burden rests on the State and is seldom met. In most preliminary revocation hearings no "prosecutor" presents the case against the parolee and the evidence of a parole
violation consists only of a police report. Unless the parolee admits the violation or has
already been convicted of new criminal charges, the parolee should prevail at the preliminary revocation hearing if no one from the State appears to present the case.
In Illinois, hearing officers have taken the job of presenting the case against the parolee;
this function is illegitimate and ill-advised. Hearing officers, after all, act in a quasijudicial capacity and thus should not both present and judge the case. See ILL. REV.
STAT. ch. 38, para. 1003-3-9(c) (1991); infra notes 185-88 and accompanying text.

145.

A release of the parole violation warrant results only from a favorable finding at

the revocation hearing. Release of the warrant pursuant to the Faheem consent decree's
release suitability hearing or completion of the parole term can result in the release of the
parole violation warrant. See supra notes 98-105 and accompanying text.
146. See People v. Bone, 389 N.E.2d 575, 576 (Ill. App. Ct. 4th Dist. 1979); People v.
Kondo, 366 N.E.2d 990, 992 (Ill. App. Ct. 5th Dist. 1977). However, if it fails to prove
the elements of the new charge at trial, the State is not collaterally estopped from seeking
parole revocation on the same charge under the more relaxed proof and evidentiary rules
at the parole revocation hearing. But see People v. Grayson, 319 N.E.2d 43, 46 (Ill.
1974) (holding that if the parolee prevails at trial, the State is collaterally estopped from
relitigating the same issue at a revocation hearing).
147. See supra notes 99-100 and accompanying text.
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F The Final Revocation Hearing
1. Timing of Final Revocation Hearings
In Morrissey, the Court stated that a delay of 120 days between
the preliminary and final revocation hearings was not unreasonable. 48 The Illinois-statutes do not fix the exact time for the occurrence of the final revocation hearing. 49 In practice, the delay
between the preliminary and final revocation hearings has often
been more than 120 days.15 0 These delays result from the State's
desire to put off the final revocation hearing until it has disposed of
the underlying criminal charge.' 5
Courts are reluctant to order the release of a parolee solely because the State has unduly delayed the final parole revocation hearing, even if the delay has stretched for months. 52 Parolees,
however, are not without remedies. They may seek a writ of mandamus ordering the Board to provide a timely final revocation
hearing. 153 Furthermore, the Seventh Circuit has signaled that it
may be receptive to a class challenge to a 54system-wide pattern of
excessive delays in holding final hearings.
2.

Final Revocation Hearings in Illinois Fail to Meet the
Morrissey Requirements

For years, final revocation hearings in Illinois have failed to live
up to the procedures mandated by Morrissey. Typically, the hearing is before a single member of the Board and lasts a matter of
minutes. Parolees are usually unrepresented by counsel. As with
148. Morrissey, 408 U.S. at 488.
149. The Illinois Administrative Code provides that the case of a parolee who has
been reincarcerated for an alleged parole violation will be placed on the next final hearing
docket of the Board, "provided that his return to the institution or facility is at least 30
days prior to the next scheduled meeting of the panel of the Board at the institution or
facility." ILL. ADMIN. CODE tit. 20, § 1610.150(a) (1992).
150. See Faheem-El, 841 F.2d at 732 (Easterbrook, J., concurring).
151. The State would prefer to avoid having to prove the same alleged violation
twice. In some instances the parolee also may want to delay the final revocation hearing
until after resolution of the criminal charge. See supra notes 140-42 and accompanying
text. Usually, however, delay of the final hearing prejudices the parolee. See supra notes
143-47 and accompanying text.
152. See, e.g., Hanahan v. Luther, 693 F.2d 629, 634-35 (7th Cir. 1982), cert. denied,
459 U.S. 1170 (1983) (concluding that an eight-month delay did not violate due process
rights). Courts test such claims under the four-part test of Barker v. Wingo, 407 U.S. 514
(1972). The four factors are: (1) the length of the delay; (2) the reasons for the delay;
(3) the parolee's effort to push for a prompt hearing; and (4) the prejudice to the parolee
resulting from the delay. Id. at 530.
153. See People ex rel. Tucker v. Kotsos, 368 N.E.2d 903, 909 (Ill. 1977).
154. See Faheem-El, 841 F.2d at 732 (Easterbrook, J., concurring).
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preliminary revocation hearings, the Board member reads the
charges and summarizes the evidence against the parolee. If the
parolee has not been tried on the underlying criminal charge, this
evidence usually consists solely of the police report of the parolee's
arrest. 155 After presenting this "evidence" against the parolee, the
Board member asks the parolee to respond verbally to the charges.
Once the parolee responds to the charges and answers any ques15 6
tions, the hearing is terminated and parole is usually revoked.
G.

Strategic Considerationsin Final ParoleRevocation Hearings

The final revocation hearing rarely involves more than four parties: the parolee, his attorney, one Board member, and a prosecutor. Often only two parties are present-the parolee and one
Board member. Usually the Board member will introduce himself
or herself to the parolee and ask whether the parolee has a copy of
the charges. If the parolee does not have a copy, one will be provided, and the parolee and counsel will be given time to review the
57
charges.
Once the charges have been read by the parolee and by counsel,
the Board member generally reviews the file.'
If the parolee has
not reviewed the Board's file before the hearing, the Board member
155. See, e.g., Faheem-El, 620 F. Supp. at 1323 (noting that "[w]hen a final hearing is
held before trial the Prisoner Review Board as a matter of practice adopts the contents of
the police report in every instance, regardless of evidence to the contrary presented by the
parolee"). Prosecutors rarely call witnesses or make their witnesses available for crossexamination by the parolee. See id. (noting that at final revocation hearings the Board as
a matter of practice "does not take steps to ensure that reporting officers are available for
cross-examination").
156. The Board member who acts as the hearing officer presents a record of the hearing to the other two members of the panel which officially makes the revocation decision.
ILL. REV. STAT. ch. 38, para. 1003-3-2(a)(4) (1991). There is no indication that the panel
members who do not attend the revocation hearing give much scrutiny to the record of
the hearing or to the recommendation by the Board Member who conducted the hearing.
The Seventh Circuit has refused to mandate that all three Board Members on a panel
attend the revocation hearing. See Newbury v. Prisoner Review Bd., 791 F.2d 81, 87
(7th Cir. 1986).
157. Next, the Board member will ask whether the parolee wishes to proceed with a
hearing. When the parolee is not represented by counsel, some Board members will encourage the parolee to waive his right to a hearing. Most final revocation hearings are
held without either defense counsel or prosecutor present. Personal observations lead the
authors to believe that parolees who proceed without counsel fare very poorly, but there
are no records that could identify the relative success rates of represented and unrepresented parolees.
158. This file seldom includes more than a summary arrest report relating to the new
criminal charges, the charges themselves, and the parole agent's summary of the charges.
Witness statements, lab reports, and detailed descriptions of the pending criminal charges
are not generally included in the Board member's hearing file.
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will allow the parolee or his counsel to view the police reports. 59
Next, the Board member reads the relevant police reports aloud
and asks the parolee for his response.1 6° At this point, the parolee
or counsel should demand strict proof of the allegations contained
in the police report. Because prosecutors rarely participate in final
revocation hearings, no one is present to produce evidence of the
alleged violation. By demanding proof, the parolee asserts his
right, under Morrissey, to confront and cross-examine his

accusers. 161
If a parolee refuses to respond to the Board's questions, the result of the refusal is uncertain. 62 Assertion of the privilege against
self-incrimination cannot be used against a defendant in a criminal
proceeding. 163 Although the Supreme Court has not definitively
ruled on the issue, it is clear that a parolee does not have the same
rights as a defendant in a criminal trial.' 64 Thus, it is possible that
if a parolee asserts the Fifth Amendment privilege against self-incrimination in a parole revocation proceeding, his silence could be
used as a basis for revoking parole.
159. When the file includes Department of Corrections reports predating the alleged
violation, the Board member will limit disclosure to the documents relating to the violation and will not allow the parolee, or counsel, to see the Department's reports.
160. Most unrepresented parolees make the mistake of responding to this question.
A denial or an admission with an explanation is usually offered. Either response dooms
the parolee because the answers are commonly used as the factual basis for revoking
parole.
161. Morrissey, 408 U.S. at 489. Hearsay evidence, however, is generally admitted at
parole revocations hearings. See Egenstaffer v. Israel, 726 F.2d 1231, 1234 (7th Cir.
1984) ("[T]he use of hearsay as substantive evidence at a revocation hearing is not per se
unconstitutional."); Prellwitz v. Berg, 578 F.2d 190, 192 (7th Cir. 1978) ("Thus, in parole
and probation revocation hearings, the process should be flexible enough to consider evidence ... that would not be admissible in an adversary criminal trial.").
162. Involuntary statements cannot be used at probation revocation hearings. People
v. Peterson, 384 N.E.2d 348, 352 (Ill. 1978); see People v. Toran, 580 N.E.2d 595, 598
(Ill. App. Ct. 2d Dist. 1991). The same rule should apply in the parole revocation
context.
1.63. See Griffin v. California, 380 U.S. 609, 615 (1965) (holding that any comment
by the prosecutor on a criminal defendant's silence is unconstitutional).
164. Baxter v. Palmigiano, 425 U.S. 308, 316 (1976). Since parole revocation proceedings are not criminal trials, the full panoply of constitutional rights applicable at a
criminal trial are not guaranteed to parolees. Morrissey, 408 U.S. at 480. For example,
the exclusionary rule does not apply to parole revocation proceedings. For the most part,
the exclusionary rule is limited to criminal trial proceedings. Mapp v. Ohio, 367 U.S.
643, 657-60 (1961). Since the evidence in criminal cases is putatively reliable, courts
seldom apply the exclusionary rule to civil or quasi-criminal proceedings. See, e.g.,
United States v. Winsett, 518 F.2d 51, 54 (9th Cir. 1975) (refusing to apply the exclusionary rule in a parole revocation hearing); United States v. Farmer, 512 F.2d 160, 163 (6th
Cir. 1975) (concluding that the exclusionary rule is inapplicable in a parole revocation
hearing).
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The closest Supreme Court case on this issue is Baxter v.
Palmigiano. 65 In Baxter, the plaintiffs were a class of prison inmates who had been subjected to punishment for violations of various prison rules. 66 They had had prison disciplinary hearings at
which they asserted their right to remain silent. 167 The Court explained that the plaintiffs in Baxter had the right to assert a Fifth
Amendment privilege, provided there was a valid fear that their
answers could incriminate them in subsequent criminal
proceedings.168
Although the prison administrators could consider an inmate's
assertion of the privilege against self-incrimination as some evidence of guilt, substantial evidence was required to find a violation
of prison rules. 69 "[T]hus it [was] undisputed that an inmate's silence in and of itself [was] insufficient to support an adverse decision by the Disciplinary Board."' 70 After Baxter, a prisoner's
invocation of the Fifth Amendment privilege may give rise to an
adverse inference, but7 the inference alone is not substantial evidence of a violation.' '
Parolees should receive at least as much Fifth Amendment protection as inmates facing prison disciplinary hearings.1 72 An adverse inference may be drawn when a parolee refuses to answer the
Board's questions or the questions of the prosecution. If the State
can support the adverse inference with other reliable evidence, the
165. 425 U.S. 308 (1976).
166. Id. at 310.
167. Id. at 312-13.
168. Id. at 318.
169. Id. at 317.
170. Baxter, 425 U.S. at 318-19.
171. In reaching its conclusion, the Court examined Gagnon v. Scarpelli, 411 U.S.
778 (1973), and Wolff v. McDonnell, 418 U.S. 539 (1974). In Wolff, the Court held that
revocation of good time credits in a prison disciplinary proceeding required fewer procedural due process protections than those accorded parolees in revocation hearings.
Wolff, 418 U.S. at 560. Those protections include (a) a written notice of the charges,
(b) a written statement of the evidence relied upon and reasons for the disciplinary committee's decision, and (c) an opportunity to call witnesses and present documentary evidence. Id. at 559. The Court further held that inmates do not have the right to confront
and cross-examine their accusers. Id. at 568-69. In addition, the Court did not find a
constitutional right to counsel at prison disciplinary hearings. Id. at 570. Inmates, however, are not afforded the same procedural protections as those set out in Morrissey because they do not have the same liberty interest that parolees and probationers possess.
Id. at 560.
In Morrissey and Gagnon, the Court found that parolees and probationers have the
limited right to confront and cross-examine their accusers and have a qualified right to
counsel. Gagnon, 411 U.S. at 790; Morrissey, 408 U.S. at 489.
172. Actually, parolees should receive greater Fifth Amendment protection. See
Baxter, 425 U.S. at 316-18.
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Board may have grounds to revoke parole. Reports by police and
parole agents, however, do not by themselves bear sufficient indicia
of reliability. 17 3 Therefore, a parolee's silence coupled with a police
report alleging a new criminal offense should not constitute evidence sufficiently reliable to revoke parole.
IV.

DEFINING THE SCOPE OF DUE PROCESS RIGHTS AT
PAROLE REVOCATION HEARINGS

Defense attorneys need to familiarize themselves with several due
process issues that arise at parole revocation hearings: (1) the applicable burden of proof; (2) the provision of a neutral and detached hearing officer; (3) the scope of confrontation and crossexamination rights; and (4) the admissibility of hearsay evidence.
In addition, defense attorneys need to be aware of the consent decree in Downie v. Klincar, 74 which defines the scope of parolee due
process rights in revocation hearings.
A.

The Burden of Proof in Parole Revocation Hearings

Although seemingly basic to an orderly parole revocation procedure, the burden of proof is neither defined nor allocated by the
Illinois statute or by the Board's rules. If the burden of going forward is on the parolee, he will have to produce exculpatory evidence before having an opportunity to test the State's case. If the
burden of production is on the prosecutor and the prosecutor fails
to produce evidence of a parole violation, the parolee can stand
mute and still win.
Until recently, Illinois parolees were forced to bear both the burden of production and the ultimate burden of persuasion. 173 At
final revocation hearings, the presiding Board member read the
charges to the parolee and asked the parolee to prove why he was
innocent or, if guilty of a parole violation, why reimprisonment
176
was not warranted.
The Board's practice was contrary to the established law of
other jurisdictions.1 77 The party who initiates a proceeding or
173. See Faheem-El, 620 F. Supp. at 1323.
174. 759 F. Supp. 425 (N.D. Ill. 1991). For a detailed discussion of the Downie consent decree, see infra notes 210-22 and accompanying text.
175. This practice was challenged in Downie v. Klincar, 759 F. Supp. 425 (N.D. I11.
1991).
176. Of course, in many cases the final revocation hearing was delayed by the Board
until after disposition of the new criminal charge, making the finding of a parole violation
afait accompli. See supra notes 116, 148-51 and accompanying text.
177. See United States ex rel. Bey v. Connecticut Bd. of Parole, 443 F.2d 1079, 1086
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seeks a change in the status quo generally has the burden of
proof. 7 ' The "customary common law rule that the moving party
has the burden of proof-including not only the burden of going
forward but also the burden of persuasion-is generally observed
in administrative hearings.' 1 79 When loss of liberty is at stake, our
constitutional and judicial traditions demand proof by the party
seeking to restrict liberty, not by the party whose liberty is
threatened. 180
In Illinois, as in most other jurisdictions, the burden of proof at
probation revocation proceedings, including the initial burden of
production, is on the State. 8 ' Since probation and parole revocation proceedings implicate the same conditional liberty interest, for
which the Supreme Court has prescribed similar due process guarantees, the burden of proof at parole revocation hearings should
similarly be on the State, not on the parolee.'8 2
There is more agreement about the quantity of evidence required
of the prosecution to satisfy its burden of persuasion when establishing a parole violation. The standard most often applied in parole revocation hearings is preponderance of the evidence.' 8 3 This
standard is consistent with the informal nature of the hearings.
Moreover, the State must prove its case at probation revocation
hearings by a preponderance of the evidence, and there is no reason
(2d Cir. 1971), vacated as moot, 404 U.S. 879 (1971); Rastelli v. Warden, Metropolitan
Correctional Ctr., 610 F. Supp. 961, 973 (S.D.N.Y. 1985); see also PROBATION AND PAROLE, supra note 13, § 14.08, at 633 ("[lIt is agreed that the government shoulders both
the burden of producing sufficient evidence of the violation.., and the burden of persuading the decisionmaker that the alleged violation occurred.").
178. See, e.g., Administrative Procedure Act § 7(c), 5 U.S.C.A. § 556(A) (1972);
CHARLES T. MCCORMICK, MCCORMICK ON EVIDENCE 1023 (3d ed. 1984) [hereinafter
MCCORMICK].
179. MCCORMICK,

supra note 178, at 1023.
180. See Mullaney v. Wilbur, 421 U.S. 684, 699-700 (1975) (citing In re Winship, 397
U.S. 358, 364 (1970)). Placing the burden of going forward on the parolee is "tantamount to creating a presumption of [a] violation." Merritt, supra note 37, at 910. Furthermore, "[tihere is nothing explicit in the Morrissey and Gagnon opinions, or in the
inherent nature of the parole revocation process, which would suggest a divergence from
the traditional burden requirements." Id. at 907.
181. ILL. REV. STAT. ch. 38, para. 1005-6-4(c) (1991); see, e.g., People v. Crowell,
292 N.E. 2d 721, 723 (Ill. 1973) (holding that the State has the burden of going forward
with the evidence and proving the violation by a preponderance of the evidence).
182. See People v. Isringhaus, 347 N.E.2d 834, 836 (Ill. App. Ct. 5th Dist. 1976)
(stating that a parolee has "essentially the same" due process rights at parole revocation
hearing as a probationer has at a probation revocation hearing); Wright v. M.R. Lacy,
664 F. Supp. 1270, 1275 (D. Minn. 1987) (rejecting the State's argument that a parolee
has the burden of proof at a revocation hearing).
183. See PROBATION AND PAROLE, supra note 13, § 14.08, at 632 (citing People v.
Wadelton, 402 N.E.2d 932 (Ill. App. Ct. 3d Dist. 1980)).
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to apply a different standard for parole revocation proceeding. 1
B.

Securing a Neutral and Detached Hearing

Officer

The hearing officer at a parole revocation hearing must be "neutral and detached." 1 5 However, the general practice in Illinois has
been for the Board member to present the evidence against the parolee, usually by reading from the police report describing the parolee's arrest on a new criminal charge. After the parolee responds
to the charge, usually by an unsupported oral denial of wrongdoing, the same Board member rules on the existence of a parole
violation.
Having a hearing officer function simultaneously as the prosecutor and the judge is contrary to the "neutral arbiter" requirement
mandated by Morrissey. "6 To comply with Morrissey and to revitalize revocation hearings, the functions of presenting the case
against the parolee and ruling on the parole violation charge
should be split between the presiding Board Member and a prosecutor' who presents the State's case.
The best candidate to present the State's case against an alleged
parole violator is the prosecutor assigned to the new criminal case.
The prosecutor is suited, by training and by knowledge of the underlying criminal charge, to present the case against the parolee.
Unlike the Board member, who must rule on the merits of the revocation case, or the parole officer, who must act as the parolee's
watchdog and counselor, the prosecutor does not have divided allegiances. 187 Prosecutors are also best suited to make strategic decisions concerning which, if any, witnesses to call and what evidence
88
to present.
184.
185.

See ILL. REV. STAT. ch. 38, para. 1005-6-4(c) (1991).
Morrissey, 408 U.S. at 489.

186. See supra text accompanying note 44.
187. As Morrissey recognized, enlisting parole agents to serve as prosecutors undermines any chance the parole agent has of developing and continuing a relationship of
trust with the parolee. Morrissey, 408 U.S. at 485-86; see also DAVID T. STANLEY, PRISONERS AMONG Us: THE PROBLEM OF PAROLE 104-34 (1976) (describing the options

available to a parole officer in dealing with a parolee in violation of his parole). Though
the massive caseloads currently managed by parole officers in Illinois make it practically
impossible for them to have more than cursory contact with most of the parolees under
their supervision, these same caseloads argue against imposition of additional duties.
Moreover, in those cases involving an alleged technical violation, the parole officer will
likely be the State's witness.
188. In the case of alleged technical violations, the case against the parolee could be
presented by a designated prosecutor or, more likely, a parole officer other than the one
supervising the parolee.
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The Parolee's Confrontation and Cross-ExaminationRights

1. The Board's Reliance on Police Reports to Revoke Parole
In Morrissey, the Court stated, "On request of the parolee, persons who have given adverse information on which the parole revocation is to be based are to be made available for questioning in his
presence."' 81 9 Given this directive from the Supreme Court, one
would expect to see cross-examination of adverse witnesses by parolees or9 their counsel at most parole revocation hearings in
Illinois."
The opposite has been true. Most Illinois parolees are not represented by counsel at their revocation hearings and either do not
know of their confrontation and cross-examination rights or are
unable to exercise them effectively. Board members who conduct
revocation hearings have also routinely denied parolee requests for
an opportunity to cross-examine adverse witnesses.' 9
The Seventh Circuit decision in McCollum v. Miller 192 is persuasive precedent for allowing parolees accused of a parole violation
an opportunity to confront and cross-examine adverse witnesses.
In McCollum, a prison disciplinary committee placed the plaintiffs
in disciplinary confinement and revoked one plaintiff's good time
credits. 19 The committee relied on a written report prepared by
an investigator that contained information from confidential informants.' 94 Neither the prison investigator nor any of the inmates he
interviewed were called to testify.'95
Judge Posner, writing for a unanimous court, observed that
"[t]he report of the investigator is persuasive in its detail, but an
investigative report, however vivid and apparently true, is not, as
189. Morrissey, 408 U.S. at 487; see also White v. White, 925 F.2d 287, 291 (9th Cir.
1991) (stating that a parolee has the right to confront and cross-examine witnesses).
190. "Cross-examination is the principal means by which the believability of a witness and the truth of his testimony are tested." Davis v. Alaska, 415 U.S. 308, 316
(1974). It helps assure the "accuracy of the truth-determining process." Chambers v.
Mississippi, 410 U.S. 284, 295 (1973); Dutton v. Evans, 400 U.S. 74, 89 (1970). Any
policy which lessens the opportunity to confront and cross-examine adverse witnesses
calls into question the very "integrity of the fact finding process." Berger v. California,
393 U.S. 314, 315 (1969); see also United States ex rel. Sims v. Sielaff, 563 F.2d 821, 823
(7th Cir. 1977) (denial of opportunity to cross-examine adverse witness denies parolee
due process).
191. This practice was challenged in Downie v. Klincar, 759 F. Supp. 425 (N.D. Ill.

1991).

192.
193.
194.
195.

695 F.2d 1044 (7th Cir. 1982).
Id. at 1046.
Id.
Id.
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the magistrate thought, self-validating." 196 The committee's reliance on the investigator's report carried with it a "significant risk
of error" because, for example, not all inmate informants "are telling the truth; some are enacting their own schemes of revenge."' 97
The court believed it "perfectly feasible to insist that the Institution Discipline Committee require that its investigative reports be
under oath and that the investigator appear in person and be available for cross-examination."' 98
The ordinary parole revocation hearing poses far fewer dangers
from confrontation and cross-examination than were present in
McCollum. First, the witnesses who will ordinarily be cross-examined are not incarcerated with the parolee, thus reducing the
risk of reprisal. Second, confidential informants are rarely the
source of the information leading to parole violation charges. Normally, the charges are made by citizens or police officers, the identity of whom the parolee already knows or will soon learn through
discovery in the underlying criminal case. Third, prisoners have
fewer due process rights than parolees, which means that the McCollum decision applies with even greater force in the parole revocation context.
However, a parolee's right to cross-examine adverse witnesses is
not unlimited. 199 For example, when a witness has been previously
cross-examined about the same facts, a good case can be made for
relying on a transcript of the prior cross-examination at the revocation hearing. What matters is whether the parolee had an ample
opportunity in the earlier proceeding to cross-examine the witness
about the issues that prompted the parole revocation charge.2 00
Nevertheless, if the parolee comes forward with new evidence that
contradicts the testimony of a previously cross-examined witness,
recalling the witness may be warranted.
The Admission of Hearsay Evidence at Parole
Revocation Hearings
Until recently, in addition to denying parolees confrontation and
2.

196. Id. at 1048-49.
197. McCollum, 695 F.2d at 1049.
198. Id. The Seventh Circuit stopped short of requiring the Committee to interview
the informants in camera to protect the informants from possible reprisals. However, the
court did not condemn this procedure. See also U.S. v. Barnes, 907 F.2d 693, 697 (7th
Cir. 1990) (reversing probation revocation where the judge may have relied on hearsay
statements in a report by a confidential informant).
199. Hanahan, 693 F.2d at 633.
200. Chambers, 410 U.S. at 297-98; see also infra notes 206-08 and accompanying
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cross-examination rights, the Board also placed great reliance on
hearsay evidence as the basis for revoking parole.2°" In most cases
where the parolee had not been tried on the new criminal charge,
the only evidence relied upon by the Board was a police report
stating that the parolee was arrested and was suspected of committing a crime. Often, the police officer making the report was not
even an eyewitness to the alleged crime. The reports were based on
the statements of third parties, whose reliability and motives were
unknown.
The Board's reliance on untested police reports as the basis for
revoking parole was at odds with Morrissey. Police reports or parole agent summaries of witness statements are not inherently reliable and are thus not an adequate substitute for confrontation and
cross-examination at parole revocation hearings.20 2
Police (or parole officer) reports, especially to the extent that
they merely reiterate the observations of witnesses, are subject to a
host of frailties. Eyewitness mistakes are probably responsible for
more miscarriages of justice than any other factor.20 3 Witnesses
may also have a personal motivation for falsely accusing a parolee.
The Fifth Circuit, for example, called the Mississippi Parole
Board's reliance on the potentially self-serving statements of a witness summarized in a police report, "a classic example of when the
use of hearsay impermissibly violates a right to confront and cross'2
examine the declarant. 1
At parole revocation hearings, reliable information in police reports and unreliable hearsay must be distinguished and evaluated
on a case-by-case basis. 20 5 The results of scientific tests and rou201. This practice was challenged in Downie v. Klincar, 759 F. Supp. 425 (N.D. Ill.
1991).
202. In light of these concerns about reliability, the Federal Rules of Evidence bar the
introduction of police reports as evidence at criminal trials. FED. R. EVID. 803(8)(B).
203. PATRICK M. WALL, EYE-WITNESS IDENTIFICATION IN CRIMINAL CASES 26
(1965); Hugo Adam Bedau & Michael L. Radelet, Miscarriagesof Justice in Potentially
Capital Cases, 40 STAN. L. REV. 21 (1987); United States v. Wade, 388 U.S. 218, 229
(1967) (describing eyewitness testimony as "inherently unreliable," even when subject to
cross-examination).
204. Farrish v. Mississippi State Parole Bd., 836 F.2d 969, 978 (5th Cir. 1988); see
also Gholston v. Jones, 848 F.2d 1156, 1161 (11th Cir. 1988) (holding that the revocation of parole based solely on unsworn parole violation report violates due process);
United States v. Bell, 785 F.2d 640, 644 (8th Cir. 1986) (holding that the district court
must find good cause not to allow confrontation); United States ex rel. Carson v. Taylor,
540 F.2d 1156, 1161 (2d Cir. 1976) (holding that a parolee must be afforded the opportunity for effective rebuttal of the allegations against him); Downie v. Klincar, 759 F. Supp.
425, 427 (N.D. Ill. 1991) (holding that evidence allowed without confrontation is permissible only if the court determines that other indicia of reliability are present).
205. See Downie, 759 F. Supp. at 429 (N.D. Ill. 1991).
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tinely recorded biographical or historical facts have been held to be
"inherently reliable. ' ' 20 6 Admissions by the parolee or live
testimony which corroborates otherwise unreliable hearsay in a police report may make the hearsay contents of police reports admissible in a revocation hearing.2 °7 However, reliance by hearing
officers on uncorroborated allegations by noneyewitnesses is
impermissible. ° s
As the court stated in Morrissey, the revocation hearing must be
"structured to assure that the finding of a parole violation will be
based on verified facts and that the exercise of discretion will be
informed by an accurate knowledge of the parolee's behavior."'
The risk of error is too great to allow blind reliance on police reports to take the place of informed decision-making based on live
testimony and cross-examination.
D.

210
The Downie Consent Decree

In 1991, many of these cross-examination and confrontation issues were resolved by a consent decree entered by Chief Judge Moran in the case of Downie v. Klincar.21' That consent decree
governs the way in which final parole revocation hearings must be
conducted in Illinois.212 The Downie consent decree forced the
Board to end its practice of denying parolees their confrontation
and cross-examination rights by relying on police reports as the
sole evidentiary basis for a parole revocation order. Under the
consent decree, the Board may deny a parolee an opportunity to
confront adverse witnesses only for "good cause, ' 21 3 which in this
context means that confrontation would result in the disclosure of
206. Examples of routinely recorded facts include the date, time, and location of the
arrest. See Egenstaffer v. Israel, 726 F.2d 1231, 1234 (7th Cir. 1984); Prellwitz v. Berg,
578 F.2d 190, 192 (7th Cir. 1978). The case law of other jurisdictions is surveyed in
Downie v. Klincar, 759 F. Supp. 425, 427 (N.D. Ill. 1991).
207. United States v. McCallum, 677 F.2d 1024, 1026 (4th Cir. 1982); United States
v. Burkhalter, 588 F.2d 604, 607 (7th Cir. 1978); see also United States v. Penn, 721 F.2d
762, 765 (11th Cir. 1983) (holding that lab reports and a letter from the parolee's job
coordinator should have been admitted because they were demonstratively reliable).
208. Carson, 540 F.2d at 1161; see also United States v. Barnes, 907 F.2d 693, 695
(7th Cir. 1990) (holding that a court cannot rely on hearsay statements of confidential
information without affording the parolee the opportunity to cross-examine).
209. 408 U.S. at 484.
210. Downie v. Klincar, No. 89 C 2937 (N.D. Ill. July 16, 1991) (order entering the
consent decree) [hereinafter Downie consent decree]. The text of the Downie consent
decree is reproduced in infra app. C.
211. 759 F. Supp. 425 (N.D. Ill. 1991).
212. Downie consent decree, infra app. C.
213. Id.

246
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a confidential informant.214 The Board can revoke parole without
any witnesses testifying against the parolee, but only if the documentary or other evidence offered against the parolee bears sufficient indicia of reliability. 215 if no witnesses testify against the
parolee and if the other evidence offered against the parolee does
not bear sufficient "indicia of reliability," the Board may not revoke parole.21 6
Evidence that is known to carry sufficient "indicia of reliability"
cannot be completely catalogued. The Downie consent decree,
however, lists some types of evidence that are probably reliable:
(1) police reports offered to prove only that an arrest occurred and
when and where it occurred; 217 (2) transcripts of prior testimony
by witnesses under oath who were subject to cross-examination by
the parolee; 218 and (3) lab reports offered to prove the presence of
a narcotic substance. 2 9 An order finding the parolee guilty of a
220
crime while on parole is also sufficiently reliable.
The Downie consent decree also addresses the question of who
has the burden of production, and it defines the burden of proof at
parole revocation hearings. It provides that the burden of proof at
final revocation hearings shall be by a preponderance of the evidence. 22 The decree also provides that the parole revocation
charge is not itself evidence of a violation: unless the violation is
admitted, the State has the burden of presenting evidence that the
parolee committed a parole violation.222 Pursuant to the consent
decree, therefore, in Illinois the State has the burden of coming
forward with evidence showing that it is more probable than not
that the parolee violated a parole condition.
214.
215.
216.

Id.
Id.
Id.

217. Downie consent decree, infra app. C. The substance of the report, who did what
to whom, is not inherently reliable and can no longer be used by the Board to circumvent
the parolee's right to confront his accusers.
218. Id. The Board can use such transcripts to deny the parolee an opportunity to
confront the person or persons whose testimony is included in the transcript. Typically
these transcripts would be of criminal court proceedings involving the parolee's new
criminal case; for example, a pretrial motion to suppress evidence or a preliminary
hearing.
219.

Id.; see also People v. Walker, 517 N.E.2d 679, 681 (Ill. App. Ct. 5th Dist. 1987)

(holding that results from a double urinalysis test are admissible in a probation revocation proceeding). Of course, the parolee has the right to challenge the accuracy of particular lab reports. See Downie, 759 F. Supp. at 427 (summarizing case law).
220. Downie consent decree, infra app. C.
221.
222.

Id.
Id.
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E. The Necessity of Explaining the Hearing Officer's Basis for
Evidentiary Rulings
Finally, if confrontation and cross-examination of adverse witnesses is disallowed or limited, or if hearsay is admitted, the Board
should provide the reasons for its rulings. As a matter of sound
public policy, decisions without explanations are difficult to defend.22 3 Although Morrissey does not explicitly require that the
finding of good cause be stated in the record, such a requirement is
consistent with the extensive procedural protections mandated in
that decision.224 Moreover, in Gagnon v. Scarpelli,225 the Court
held that when a request for legal representation is denied to a
probationer accused of a probation violation, "the grounds for refusal should be stated succinctly in the record.

' 226

The same prin-

ciple should apply to parole revocation proceedings since the
liberty interest involved is substantially the same.
V.

CONCLUSION:

THE FUTURE OF THE PAROLE REVOCATION
PROCESS IN ILLINOIS

For most parolees, the parole revocation process in Illinois has
been little more than an empty formality. The purported hearings
are untimely and most parolees are unrepresented by counsel. At
the same time, inadequate State funding for the parole system
reduces the effectiveness of parole as a supervisory tool, makes a
mockery of its rehabilitative aspirations, contributes to the summary nature of the revocation process, and guarantees reincarceration if a parole violation is found.227
There have been suggestions that parole, or at least the supervisory aspects of parole that lead to revocation proceedings, be elimi223. See KENNETH CULP DAVIS, ADMINISTRATIVE LAW 318 (5th ed. 1973); cf
Vitek v. Jones, 445 U.S. 480, 495 (1980); Goldberg v. Kelly, 397 U.S. 254, 271 (1970);
North Carolina v. Pearce, 395 U.S. 711, 726 (1969).
224. See 408 U.S. at 489 (calling for confrontation "unless the hearing officer specifically finds good cause for not allowing confrontation") (emphasis added).
225. 411 U.S. 778 (1973).
226. Id. at 791; see also Baker v. Wainwright, 527 F.2d 372, 378 (5th Cir. 1976)
(holding that a subsequent statement that cross-examination was not allowed because the
prisoner was hysterical is insufficient); Lawrence v. Smith, 451 F. Supp. 179, 189
(W.D.N.Y. 1978) (holding that the Board must provide a statement of reasons which
would enable a reviewing body to determine whether denial of parole was permissible).
But see United States v. Bell, 785 F.2d 640, 643 n.3 (8th Cir. 1986) (stating that an
implicit finding of good cause in a court's overruling of an objection to admissibility of
hearsay evidence is sufficient); accord Dawson v. Smith, 719 F.2d 896 (7th Cir. 1983).
227. It is noteworthy that the Board and "its officials" are absolutely immune from
damage claims, arguably removing an incentive for the Board to improve the parole revocation process. See Trotter v. Klincar, 748 F.2d 1177, 1181 (7th Cir. 1984).
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nated. 228 This step is attractive, given a legal and political climate
that is inhospitable to improving either the parole revocation process or the parole system as a whole. However, the State, with the
support of the bar, may take steps to ameliorate the problems in
the process. The recent consent decrees in Faheem, Pinzon, and
Downie provide the foundation for a better system. However,
without a much more substantial commitment by the bar and the
State to revitalizing the parole revocation process, long-term improvement is unlikely.
The current practice calls for several reforms. First, the State
should keep better public records. 229 The State's records contain
little more than information regarding the number of parolees who
have had revocation hearings and the number who have had their
parole revoked. This information needs to be supplemented with
data about the charges against the parolee, and the timing and disposition of the various hearings. With such information, improvements might be made to both the parole revocation process and the
deployment of limited supervisory and rehabilitation resources.
Second, the State should abolish its practice of incarcerating
every arrested parolee without bond pending a final revocation
hearing. This practice has a debilitating effect on parolees and is
extremely costly to the State. A better approach is for the State to
implement a system under which the judge setting bail for a parolee in the underlying criminal case is informed of the accused's
status as a parolee. The judge could then set bail and bail conditions on the basis of both the nature of the new offense and the
accused's status as a parolee. If the parolee were able to post bond,
the Board could then issue a summons for the parolee to appear at
the parole revocation hearing.
Third, while preserving their informal character, the preliminary
and final revocation proceedings should be transformed into true
hearings. Although the procedural requirements of the Downie
consent decree are a major step in the right direction, they are not
enough. Before revocation hearings, parolees should receive notice
of the charge against them and copies of the evidence that will be
used to support the revocation charge. At the hearings, someone
other than a Board member, most appropriately the prosecuting
state's attorney, should present the case against the parolee. The
228. See DAVID T. STANLEY, PRISONERS AMONG Us: THE PROBLEM OF PAROLE
184-91 (1976); VON HIRSCH & HANRAHAN, supra note 24, at 35-39.
229. Cf. ILL. REV. STAT. ch. 38, para. 1003-3-2(e) (1991) (requiring the Board to
keep records of "all of its official actions").
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parolee must be allowed to present witnesses as well as to confront
and cross-examine adverse witnesses. The hearing officer should
state on the written record the reasons for all evidentiary rulings,
as well as the grounds for the revocation decision.
Finally, there is a need for skillful and dedicated legal advocacy.
The stakes are too high, typically months or years of imprisonment, to expect often illiterate parolees to conduct their own defense. Defense counsel should treat the parole revocation process
as a significant opportunity to test and rebut the State's case. The
optional nature of reincarceration provides an opportunity for the
skilled advocate to differentiate the parolee in the eyes of the Board
and to show the appropriateness of continued parole. Furthermore, defense attorneys need to be aware of the due process rights
afforded parolees under Morrissey. Although courts have been inclined to construe these due process rights narrowly, defense attorneys can still argue for improvements in accord with the due
process rights articulated in Morrissey and codified in Illinois law.

250
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A

FAHEEM CONSENT DECREE

Plaintiffs filed this action on March 27, 1984, pursuant to 42
U.S.C. Sec. 1983, alleging, among other things, that policies and
practices of the Defendants denied Illinois parolees and mandatory
supervised releasees (hereinafter parolees) individualized consideration for bail, in violation of the Eighth and Fourteenth Amendments of the United States Constitution.
This Court has jurisdiction over Plaintiffs' claims under 28
U.S.C. Sec[s]. 1331 and 1343.
The Court on December 4, 1984, certified a plaintiff class consisting of all parolees of the Adult Division of the Illinois Department of Corrections who are or will be arrested on new criminal
charges and imprisoned pursuant to a parole violation warrant issued and executed by the Defendants.
On October 25, 1985, this Court entered a preliminary injunction order that required Defendants to provide individualized bail
consideration for arrested parolees by a judicial officer. That preliminary injunction order was reversed and remanded by the Seventh Circuit Court of Appeals on February 25, 1988.
In order to effect an amicable settlement of this action, the parties having agreed, and this Court having found that the interests
of the class will be adequately protected:
IT IS HEREBY ORDERED that Defendants, Lane and Klincar, and their successors in office, shall cause procedures to be
adopted, within sixty days of the entry of this Consent Decree,
which shall reflect the following provisions.
1. Parolees shall be informed, when they receive a notice of
charges alleging a parole violation, that they may request the withdrawal of the parole violation warrant pending a final parole revocation hearing, in the event probable cause is found at the
preliminary parole revocation hearing.
2. If the hearing officer at a preliminary parole revocation
hearing determines that there is probable cause to believe that the
parolee has committed acts that constitute a violation of the terms
of his parole or mandatory supervised release, the parolee may request that the hearing officer recommend to the Prisoner Review
Board the withdrawal of the parole violation warrant pending a
final parole revocation hearing.
3. The parolee shall be afforded an opportunity at the preliminary parole revocation hearing to provide reasons why withdrawal
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of the parole violation warrant pending the final parole revocation
hearing is appropriate.
4. The hearing office [sic] shall transmit a recommendation
concerning the withdrawal of the parole violation warrant to the
Prisoner Review Board. Within ten business days of the preliminary parole revocation hearing, the Chairman of the Prisoner Review Board, or one member thereof, shall review the hearing
officer's recommendation and render a final decision, whether the
parole violation warrant should be withdrawn.
5. In determining whether the parole violation warrant should
be withdrawn pending a final revocation hearing, the hearing officer and the Chairman of the Prisoner Review Board, or a member
thereof, shall consider, among other factors, whether the parolee
appears to present a risk of danger to any person or the community, whether it appears likely that the parolee may flee, or such
other reasonable factors as the Prisoner Review Board deems
appropriate.
6. The Department of Corrections, upon receipt of an order of
the Prisoner Review Board to withdraw the parole violation warrant, shall promptly take all action necessary to withdraw the
warrant.
7. If the parole violation warrant is withdrawn pending the final parole revocation hearing, the parolee shall remain subject to
the conditions of his parole or mandatory supervised release. In
addition, the Board may impose additional conditions of parole, or
mandatory supervised release, pursuant to ILL. REV. STAT. Ch.
38, Sections 110-10 and 1003-3-7. Nothing in this Agreement shall
prevent the Department or Board from issuing or reissuing a parole violation warrant based upon new information or acts constituting a violation of parole conditions.
8. The terms of this decree are applicable to Adult Division
parolees charged with the commission of a new criminal offense
and detained in a jail or other penal institution in Illinois pursuant
to a parole violation warrant issued and executed by the
Defendants.
9. On October 25, 1985, this Court entered a summary judgment order with respect to parolees of the Adult Division who are
or will be arrested on new criminal charges and imprisoned in
Cook County pursuant to a parole violation warrant issued and
executed by defendants. This summary judgment order required
defendants, inter alia, to provide timely final parole revocation
hearings at which the parolee would have the opportunity to call
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witnesses and to cross examine adverse witnesses, who have testified or presented evidence against the parolee absent good cause. It
is, therefore, agreed with respect to the class defined in paragraph
9, that:
A. At the preliminary parole revocation hearing parolees shall
have the opportunity to call witnesses in accordance with Morrissey v. Brewer, 92 S.Ct. 2593 (1972).
B. At the preliminary parole revocation hearing parolees shall
have the opportunity to confront and cross examine adverse witnesses who have testified or presented evidence against the parolee,
unless the hearing officer specifically finds good cause for not allowing confrontation.
C. Parolees shall be provided with a final parole revocation
hearing by at least one member of the Prisoner Review Board
within 120 days of the parolee's request for a final hearing.
10. The parties shall attempt to resolve informally any
problems concerning compliance with the terms of this decree
before bringing alleged violations to the attention of the Court.
Isolated or inadvertent failures to comply with the terms of the
decree shall not be deemed to be a violation of this Order.
11. This agreement shall not be construed as an admission of
liability by the Defendants or their successors, liability having been
expressly denied.
12. This agreement is contingent upon judicial approval of a
proposed consent decree tendered by the parties in Butler v. Lane,
#87 C 4542 (N.D. IL).
13. The named Plaintiffs, for themselves, their heirs, executors,
administrators and assigns, hereby release and forever discharge
the Defendants, the State of Illinois, Illinois Department of Corrections, Illinois Prisoner Review Board, their agents, employees
and members in their individual and official capacities, their executors, administrators, successors and assigns, from any and all
claims and demands, actions and causes of actions resulting or arising from the subject matter and allegations at issue in this case.
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PINZON CONSENT DECREE

Plaintiffs filed this action on May 19, 1987, pursuant to 42
U.S.C. § 1983, alleging that policies and practices of the defendants denied them timely and meaningful preliminary parole revocation hearings in violation of the Fourteenth Amendment.
This Court has jurisdiction over plaintiffs' claims under 28
U.S.C. §§ 1331 and 1343.
On November 20, 1987 this Court certified a plaintiff class (the
"Class") consisting of all parolees and mandatory supervised
releasees of the Adult Division of the Illinois Department of Corrections who have been or will be arrested on a new criminal
charge in Cook County, Illinois and who are or will be imprisoned
in Cook County Jail pending a final parole revocation hearing pursuant to a parole violation warrant issued and executed by the
defendants.
On December 23, 1987 this Court entered a preliminary injunction order which required defendants, inter alia, to provide preliminary parole revocation hearings to members of the Class within
ten calendar days of imprisonment pursuant to a parole violation
warrant. By this consent decree ("Decree") that preliminary injunction is vacated upon the adoption of the procedures described
below.
In order to effect an amicable settlement of this action, the parties having agreed and this Court having found that the interests of
the Class will be adequately protected:
IT IS HEREBY ORDERED that Defendants Lane and Klincar
and their successors in office shall cause procedures to be adopted
within sixty days of the entry of this Decree, which shall reflect the
following provisions:
1. Within ten business days of the imprisonment of a parolee/
releasee pursuant to the execution of a parole violation warrant,
hearing officers designated by the Prisoner Review Board pursuant
to Ill. Rev. Stat. ch. 38, $1003-3-9(c) shall conduct a preliminary
parole revocation hearing for that parolee/releasee, except as provided in Paragraph 2.
2. A preliminary parole revocation hearing need not be held
within ten business days if:
a. the parolee/releasee waives the preliminary parole revocation hearing; or
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b. the parolee/releasee requests a continuance of the preliminary parole revocation hearing; or
c. a Court has found probable cause on the criminal
charge that prompted the parole revocation charge at a preliminary examination conducted pursuant to Ill. Rev. Stat. ch.
38, 109-1 et seq.; or
d. the parole revocation charge is based upon a new criminal conviction; or
e. the parolee/releasee is unavailable due to physical or
mental health reasons; or
f. the hearing officer continues the preliminary parole revocation hearing for up to fourteen days from the date the preliminary parole revocation hearing was originally scheduled in
order to obtain evidence or to ensure the attendance of witnesses, or for other good cause shown.
The hearing officers shall enter on the written record the reason(s)
for not holding the preliminary parole revocation hearing within
ten business days of the imprisonment of a parolee/releasee pursuant to a parole violation warrant.
3. Prior to the date of the preliminary parole revocation hearing, the parolee/releasee shall be informed that he/she shall be
provided with a preliminary parole revocation hearing within 10
business days of imprisonment pursuant to a parole violation warrant, subject to the conditions outlined in Paragraph 2.
4. The terms of this Decree are applicable to Adult Division
parolees/releasees charged with the commission of a new criminal
offense and detained in a jail or other penal institution in Cook
County pursuant to a parole violation warrant issued and executed
by the defendants.
5. The parties shall attempt to resolve informally any problems
concerning compliance with the terms of this Decree before bringing alleged violations to the attention of this Court. Isolated or
inadvertent failures to comply with the terms of the Decree shall
not be deemed to be a violation of its requirements.
6. This Decree is conditioned on the judicial approval of a proposed consent decree in Kareem Faheem-El v. Klincar, No. 84 C
2561.
7. This Decree is conditioned on the entry of an order by this
Court dismissing with prejudice this action against all defendants.
8. This Decree shall not be construed as an admission of liability by the defendants or their successors, liability having been expressly denied.
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9. The named plaintiffs, for themselves, their heirs, executors,
administrators and assigns, hereby release and forever discharge
the defendants, the Illinois Department of Corrections, the Illinois
Prisoner Review Board, and the State of Illinois and their agents,
employees and members in their individual and official capacities,
their executors, administrators, successors and assigns, from any
and all claims and demands, actions and causes of actions resulting
or arising from the subject matter and allegations at issue in this
case.
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APPENDIX C

DOWNIE CONSENT DECREE

This cause coming on to be heard by agreement of the Parties,
after due notice, and the Court being duly advised as to the
circumstances,
IT IS HEREBY ORDERED:
1. In all final parole revocation hearings, the Prisoner Review Board, and each of its members, shall conduct the final revocation hearings in such a manner that confrontation and crossexamination of adverse witnesses is allowed as described below.
2. Standard of Proof. The standard of proving charges of a
violation at a final parole/MSR revocation hearing is a preponderance of the evidence- If the evidence supporting the charged violation as a whole shows that it is more probable than not that the
parolee has violated, as charged, then the Board shall so find. In
those cases in which the evidence as a whole does not show that it
is more probable than not that the parolee has violated, as charged,
the Board shall find no violation.
3. Burden of Proof. The charge of a violation, by itself, does
not establish evidence of a violation. If the charge is not admitted
by the alleged violator, then the charge must be supported by some
presentation of evidence sufficient to meet the burden of proof. Except in those cases where a document bears, on its face, constitutionally adequate indicia of reliability or where an additional
extrinsic factor enhances the reliability of the documentary evidence, the failure to call witnesses constitutes an absence of sufficient proof. In such a case, the Board shall find that the parolee
did not violate as charged.
4. Confrontation. The alleged violator has a right to confront and cross-examine persons who have provided adverse information, whether in a document or by means of live testimony,
upon which a charge of violation is based.
a. If the documentation itself contains a sufficient indicator of reliability, examples of which are listed below, the alleged
violator need not be granted the right to confront, in person, the
preparer of the documentation or any witness whose statements
formed the substance of the documentation and the Board may
then find a violation as charged. However, the Board may, in its
discretion, allow confrontation even where a document contains a
sufficient indicator of reliability.
b. If the documentary evidence does not contain a suffi-
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cient indicator of reliability, the Board may not find that the parolee violated as charged unless the right of confrontation is
granted.
c. The Board may deny confrontation for "good cause" as
described in Morrissey v. Brewer, 408 U.S. 471 (1972), and those
cases cited in Judge Moran's Memorandum and Order dated February 11, 1991. Any finding of "good cause" must be placed on
the record and must be consistent with the indicators of reliability
described in paragraph 5 below.
5. Indicators of Reliability. Any one of the following factors
may be accepted by the Board as an indication that documentary
evidence alone may be relied upon to prove the charged violation.
These factors are representative examples only and should not be
construed as an exhaustive list.
a. The nature of the documentation proves, in itself, a certain geographical or biographical element of the violation or documentation prepared by the parole officer establishing a noncriminal violation of the conditions of parole. Example: (1) An
out-of-state arrest report establishes parolee's whereabouts when
absconsion is in issue; (2) Parolee is charged with failure to report
monthly as ordered, and parole officer specifies the missed month
or presents as evidence business records showing missed office
visits.
b. The documentation is a transcript of testimony under
oath in another setting, where the parolee had the opportunity to
cross-examine the witness whose testimony or report is at issue in
the revocation proceeding.
c. The documentation is a copy of a signed order or finding of a court of law or other competent tribunal which establishes
the parolee's guilt of the criminal violation, which is the basis of
the parole violation.
d. The documentation is a lab report or forensic evidence
prepared by a competent scientific source, where the only issue is
the subject-matter of the scientific report.
6. The Board may rely upon documentary evidence that
contains none of the described indicators of reliability, even absent
confrontation, if the documentary evidence is presented in conjunction with some additional extrinsic factor that adequately enhances the reliability of the documentary evidence.
7. Whether an additional extrinsic factor is sufficient to enhance the reliability of the documentary evidence must be determined by the Board on [a] case-by-case basis.
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8. A police or parole agent report which summarizes the
statements or observations of a citizen (non-police) witness may
bear sufficient reliability upon which to find a violation of parole,
absent confrontation, if, and only if, some additional extrinsic factor is presented which adequately enhances the reliability of the
police or parole agent report. Such a report, standing alone,
unenhanced by any additional extrinsic factors, does not bear sufficient indicia of reliability to revoke parole absent confrontation.
9. An eye-witness police report (one that indicates that the
officer who prepared the report claims to have seen the alleged violation) may bear sufficient reliability upon which to find a violation
of parole, absent confrontation, if, and only if, some additional extrinsic factor is presented which adequately enhances the reliability
of the police or parole agent report. Such a report, standing alone,
unenhanced by any additional extrinsic factors, does not bear sufficient indicia of reliability to revoke parole absent confrontation.
10. If a Board member determines that confrontation will
not be allowed, that Board member must include on the record the
specific reasons for not allowing confrontation.
11. This Order shall be applied consistent with the rules and
regulations of the Board as found in Ill.Rev.Stat. Ch. 38, par. 10033-1 et seq. and Title 20, Ch. IV, Section 1610.140 of the Illinois
Administrative Code and is intended to supersede or modify those
rules only to the extent that they relate to the issue of confrontation at a final revocation hearing.
12. Defendants hereby agree to pay to plaintiffls] reasonable
costs and attorneys' fees from monies properly appropriated by the
State of Illinois and set aside for such purpose by the Department
of Central Management Services.
13. Plaintiffs release and discharge the Board, its members
and the State of Illinois from any and all claims for damages resulting from those actions which formed the subject matter of this action. Nothing in this order shall be construed as an admission of
liability.

